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Circuit Court of the United States. 
SECOND CIRCUIT. 


BensAMIN Srokes and James Bincuam, Assignees of the Estate 
of Joun Francis, Josepu WaAwpo, and Joun "Jones W apo, and 
the said Joun Francis and Josepux WAxpo,........ Complainants, 


VS. 
Joun Mowart, junior, and Roserr Morris, junior, Assignees of 


the Estate of Comrort Sanps and SAMUEL Dana Parker, and 
the said COMFORT SANDS,..e.eeeeeeeeeees peas oid iadtsueselictvess Defendants. 


Berore presenting our readers with the points adjudged 
in the above entitled cause, and the elaborate opinion of the learn- 
ed Judge by whom they were decided, it will not, it appears to us, 
be unconducive to a ready apprehension of the judgment, to state 
a few of those facts not specifically adverted to in pronouncing it, 
which preceded and caused the institution of the suit. 

Previous to the year 1797, Joseph Sands had been the common 
consignee of various shipments made to France by John Jones 
Waldo, in his individual capacity ; the house of Francis, Waldo and 
Waldo, trading under the firm of Waldo, Francis and Waldo, of 
Comfort Sands individually, and of Comfort Sands and Lewis 
Tracy, jointly. 

These cargoes, Joseph Sands had sold to the French government, 
and taken from its officers an acknowledgment, in his own name, 
for the amount at which he settled the debt due from the govern- 
ment for them, as for a debt due to himself. 

In 1797, Comfort Sands stopped payment, having previously 
assigned, for the nominal consideration of five dollars, (a) his inter- 


(a) See Johnson’s Rep. 539. 
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est in the debt unsettled, to Nathaniel Prime, in trust to pay certain 
preferential creditors. This trust was never executed, in conse- 
quence of the fund having been paid to, and received by, the as- 
signees of Comfort Sands, under the decree and affirmance subse- 
quently mentioned. 

In February, 1801, Comfort Sands was declared a bankrupt, pur- 
suant to the provisions of the Bankrupt Law of the United States, 
and the defendants, Mowatt and Morris, appointed his assignees. 

Under the convention of the 30th September, 1803, (6) the 
amount due from the French government on the settlement made 
by Joseph Sands, was liquidated at the sum of 526,469 livres tour- 
nois, including interest ; for the payment of which, and other debts 
of the French government to our citizens, assumed by the United 
States, it was by the third article of the convention agreed, that 
the Minister Plenipotentiary of the United States, in France, should 
draw his bills on the treasury at Washington. 

By the act of Congress, of the 10th of November of the same 
year, (c) provision is-made for payment of such debts. 

By a further act of the 25th of April, 1808, (d) it is enacted, that 
the Secretary of the Treasury pay to the Comptroller of the Treas- 
ury the amount of bills drawn by the Minister of the United States 
at the court of France on the Treasury of the United States, and 
should be by him held in trust for such persons as might be 
adjudged to be entitled to it; and to that end should be deposited 
in the office of discount and deposit at Washington, for safe 
keeping. 

By a subsequent section it is declared, that all “ suits or proceed- 
“ings, at law or equity, to establish claims against or to any part of 
“the sum deposited in the treasury on account of Joseph Sands, 
‘¢ shall be commenced on or before the first day of November next, 
‘in the Circuit Court of the Second Circuit holden in the Dis- 
“ trict of New-York, or in the Circuit Court of the District of Co- 
“lumbia, to be holden in Washington county, in said district,” with 
aright of appealing to the Supreme Court of the United States. 

Within the time limited, the assignees of Comfort Sands filed 
their bill against Mr. Duval, the Comptroller of the Treasury, 
claiming, in right of their bankrupt, the sum paid into Mr. Duval’s 
hands on account of the bills drawn by the Minister of the United 
States in France, in favour of Joseph Sands. 

(6) ist vol. Laws U. S. § 142, art. 1. 


(c) 7 Laws U. S. old series, 10. 
(d) 9 Laws U.S. old series, 140. 
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In April, 1809, the now plaintiffs, Stokes and Bingham, filed 
their petition in the cause so instituted against Duval, claiming as 
assignees of John Jones Waldo, part of the money sued for by the 
assignees of Comfort Sands; who thereupon amended their bill, 
made Bingham and Stokes parties, by the description of * the as- 
“signees of John Jones Waldo;” and, without calling in question 
their title as assignees, disputed their right on the ground of their 
being too late to claim it, as by the limitation of the act of the 25th 
of April, 1808, they were barred after the 1st of November of that 
year. 

By the decision in that suit, the amount of the bills drawn in fa- 
vour of Joseph Sands, was directed to be paid by Duval to the as- 
signees of Comfort Sands; but in the affirmance of that decree, 
which was apealed from, it is expressly said to be “ without preju- 
# dice to any claim which the assignees of John Jones Waldo may 
“assert against the assignees of Comfort Sands, for the money 
“ paid under the decree.” 

Upon the foot of this decree, and to recover from the defend- 
ants, Mowatt and Morris, the proportion of John Jones Waldo, in 
the sum received by them under it, the present suit, in September 
term, 1817, was instituted. 

Parker and Comfort Sands were made parties, that all in interest 
might be before the court. 

Joseph Sands, the agent of all parties, adduced on behalf of the 
complainants, was the only witness examined. 


—eOro— 
OPINION OF MR. JUSTICE LIVINGSTON. 


Tue Court will proceed to a consideration of the several ques- 
tions occurring in this cause, without any previous statement of 
facts which appear on the pleadings or evidence: the same, when 
necessary, will be referred to. But, in entering on this duty, it is 
impossible to disguise the regret which has been excited by the 
very voluminous and expensive proceedings that incumber it; and 
which a few concessions, without any dereliction of right on either 
side, might have so easily prevented. 

The first question. of fact, turns on the interest of John Jones 
Waldo, in certain shipments of leather, and other articles, which 
were made to France, in the year 1794, in conjunction, as is al- 
leged, with Comfort Sands and Francis Lewis Jancy, and consign- 
ed to Joseph Sands, by whom they were sold to the French goy- 
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ernment, and who received from the officers of government an 
acknowledgment, or liquidation, in his own name, on account of 
those and other sales, for the sum of 376,451 livres, 5 sols and 7 de- 
niers. Although the defendants have admitted an interest in these 
shipments, and in this liquidation, in John Jones Waldo, they have 
not thought proper to state the extent of such interest, although, in 
the frequent communications which must have passed between 
them and Soseph Sands, prior to the commencement of this suit, 
they might have acquired a knowledge of it. This rendered proof 
of the fact necessary, from which it appears that the French gov- 
Where a defendant who erpment became indebted to Joseph Sands, as 
has received a joint debt. ‘ 3 ; os 
admits the joint interest consignee of certain cargoes shipped to France 
of the plainwit. but dows ~% , 
not state its ameunt.whieh by Comfort Sands, Francis Lewis Jancy, and 
he had an opportunity of | * : 5 . iss /aae 
knowing, the piaintil’s John Jones Waldo, in the sum of 295,766 livres 
interest. nothing appear- : "ie 
ing to the contrary, shall tournois, the third part whereof, to wit, 98,588 
he deemed to be an equal : : 7 
interest. livres, 18 sols and 9 deniers, belonged to John 
Jones Waldo. in the vear 1796, the French government settled 
the account of Joseph Sands, which then amounted for principal, 
including the demand just mentioned, and some others, to 376,451 
livres, 5 sols and 7 deniers. This amount has been allowed under 
the convention of the 30th April, 1803, made between the United 
States and France, and amounted, with interest, to 526,469 livres, 
aid has been paid by bills drawn by the American Minister on the 
Treasury of this country. 

The interest of John Jones Waldo in this liquidation, being es- 
tablished, it is made a question, whether he were solely concerned 
in that part of these shipments which appeared under his name, or 
whether they belonged to Joseph Waldo, John Francis, and the 
said John Jones Waldo, who were then trading under the firm of 
Waldo, Francis and Waldo. Of the existence of such a house in 
1793, of which John Jones Waldo was a partner, there is proof; 
but it is very doubtful whether this was not a separate adventure of 
John Jones Waldo. No other interest is disclosed to Joseph Sands ; 

Where it appears that and J. J. Waldo’s going to France, on this and 
a plainud’ is entited (© other business in which the assignees of Waldo, 


the whole of a given sum 


in certain given rights. it : - : . > bs 
is no objection ta his re. © rancis and Waldo, were interested, does not set 


covery of it, thatit isnot tle whether the French debt belonged to him- 
tiled to in each right. self, or to the firm of Waldo, Francis and Wal- 
do ; for in either case, the assignees had an interest in the payment. 
Mr. Lee, also the agent of the assignees, and those gentlemen 
themselves, in their answer to the bill filed in this Court by the as- 


signees of Comfort Sands, against Gabriel Duval and others, treat- 
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ed it as the separate debt of John J. Waldo, stating in terms, that 
he, “ unconnected with his partners, entered into some joint specu- 
«ations with Comfort Sands and Francis Lewis Jancy.” But it is 
of little or no importance in this suit, as it regards the assignees of 
Comfort Sands, whether the debt in question originally belonged to 
John Jones Waldo, or to the house of which he was at the time a 
partner. The defendant, Parker, who was alone interested in dis- 
puting this fact, admits, that although in the speculation, the name 
of John Jones Waldo alone appeared, it was on account of the 
partnership of Waldo, Francis and Waldo, whose assignees are 
now plaintiffs. But here another difficulty is interposed, by calling 
for proof of the title of Bingham and Stokes to. bring this suit, as 
assignees of this firm. The Court will not inquire, what proof in 
ordinary cases, would be expected of a bankruptcy, or of the as- 
sisnment of a bankrupt’s estate, in a foreign country ; because the 
evidence before it is abundantly sufficient to establish such bank- 
ruptcy and assignment in the present case, at least so far as John 
Jones Waldo is concerned, and which is sufficient for the present 
suit. Without adverting to the declarations or letters of the bank- 
rupt himself, written near twenty years ago, it is too late now for 


the assignees of Comfort Sands to dispute the ,.4, Plaintiff amending 
his biil, on a petition in- 


fact. As long ago, as in April, 1809, a petition terpesed by persons claim- 
8 ago, « peu, 9; P ing as assignees of B, un- 


was filed in this Court, on behalf of Bingham ¢er @ domestic commis- 
sion, and making them 


and Stokes, as assignees of John Jones Waldo, p2rties to his bill as suit, 
without objecting to their 


claiming part of this money ; and without dispu- title t thar character, is, 
. ina subsequent suit by 


> verity this fact, the assignees of them against him, evi- 
ting the verity of » the gnee dence of their right to sue 


Comfort Sands amend their bill, in the action im that character; and he 
is estopped from denying 


then pending against Gabriel Duval and others, it. So filing a bill for 
’ an injunction m another 


and make Bingham and Stokes parties to it, call- court, against a third per- 
‘ son, to stay his proceed- 


ing them assignees of one John Jones Waldo ; ingsat law, if the plain- 
tiff allege as a ground of 


and the | ntest their right to any part equity for suchinjunction 
y finally conte g yp that the suit at law is for 


of this fund, not because they had no title to it the same money whieh 
had been claimed by such 


as such assignees, but because their application ssignecs in another suit, 
it is evidence of their 


for it, under the act of Congress, came too late, right to sustain a suit, in 
that character, against the 


So also in a bill, filed in the Court of Chancery plainutt in the bill for 
an injunction, especially 


of this State, by the assignees of Comfort Sands, ae by eal Sitle ‘ts fords- 
eral circum- 


against Samuel Dana Parker, to obtain an in- stances, though there be 
‘ : ; . : no regular proof of their 
Junction against his proceedings at law to re- @Ppointment. 

cover from them John Jones Waldo’s proportion of this money, 
as his assignee, under a commission of bankruptcy, issued in the 


District of Massachusetts, they state, and as one of their principal 
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equities, that the suit of Parker was for the same money which had 
been claimed by Bingham and Stokes, as assignees of John Jones 
Waldo, and which had already been adjudicated upon; and they 
complain much of the burthen which will be imposed on them, if 
Parker is permitted to proceed at law, of proving that whatever in- 
terest Waldo may have had in this debt, before his bankruptcy, was 
assigned to the said Bingham and Stokes, as they have alleged. 
After this recognition of the complainant’s right to represent Wal- 
do, and availing themselves of it, to defeat or stay an action of his 
American assignee, they cannot complain if the Court does not 
throw upon the present plaintiffs, a burthen which they were so un- 
willing to take upon themselves; especially, as they have not 
thought it necessary to file a bill of interpleader against these dif- 


ferent assigness, and who are now both before the Court. On this 


point then, the Court is fully satisfied. 

It is next said, that whatever may be done in this cause, the as- 
signees of Comfort Sands will still remain exposed to Parker’s 
suit in the Supreme Court of this State. If this Court cannot 
make a decree which will be conclusive, and afford protection to 
the assignees of Comfort Sands, against every one who may ex- 
hibit a claim for this money, it is no reason for not doing justice to 
the complainants, as far as it can. If Parker had not been made 
a party, a decree must still have been made, by which, however, he 

A decree in favour of a mioht not have been bound. But as Parker is 


plaintiff, on a suit for 


asum of money in the ¢ . " , — 
Be Of one defender, HOt only a defendant, but has expressly admit 


for which he has been ; . eho . 
ee ee ee ted this to be a partnership concern, and has 


fendant, isa complete bar 
to a recovery at law, by 


the co-defendant, who is . ° : er 
plaintiff there. , * of this Court in the premises, itis not hazard- 


ing much to say, that a decree, under these circumstances, will 
be a bar against him, before whatever tribunal he may hereafter 
think proper to agitate his claim. 

But admitting the present plaintiffs entitled to sue for any de- 
mand due to Waldo, or to the firm of Waldo, Francis and Waldo, 
it is supposed, that the act of Congress, which passed on the 25th 
of April, 1808, and the proceedings under it, in this Court, in re- 
lation to this debt, which were affirmed on appeal to the Supreme 
Court, are a bar not only to this suit, but to every person who may 
at that time have had any claim on this property. To this doc- 
trine, as at all applicable to the present case, this Court can not as- 
sent.—It is the peculiar doctrine of a Court of Chancery, that 


expressed his willingness to submit to a decision 
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. : A decree directing the 
none but parties to a decree are affected by it. spanet oF hilar dtinoe. 


. ; ey to a party in a suit, 
If Joseph Sands, under this act, had received ¢¥ {0% Party ip a suit, 


j ; persons from sustaining a 
the whole sum in the treasury, as might well Pirie ro ene 


; whose favour it has been 
have been the case, the debt with the French proncdnaed. for tuny vight 


. © nae they may have in the fund 
government having been liquidated, and the Aeek Oc uules tals be 


oa Obs : : - for such right is not agi- 
pills of General Amstrong drawn in his name ; tating rem adjudicatatn. 


, : : . ihi]_ but affirming ‘it as the 
would this have relieved him from a responsibil Grell of Ce tae Seok 


; on ine tuted upon it, especial] 
ity to those who were originally and solely in Whike ‘al, ‘Weaate ances 


" . ; the rights of the person 
terested in this demand, and for whom he had Wis Wotan: ‘the kcooad 


acted as trustee? If, in the same way, any one in deceit wie basa 
of the parties originally concerned, has received >y 4 decree. 

not only his own share, but those of his associates, shall he be per- 
mitted to retain the whole, because in their absence he had shown 
a right to receive it, and had obtained a decree accordingly? But 
if this doctrine, of the conclusiveness of a decree of the court of 
equity on all the world, whether parties or not, were generally 
true, to the extent in which it has been stated, a court would feel 
no small solicitude to withdraw from its operation a case like the 
present: for when it is recollected, that these plaintiffs have done 
all in their power to make themselves parties to the suit in which 
this decree was made, but were prevented by the present defend- 
ants themselves, from showing any title to the money in the treasu- 
ry, because they had not made their claim within the time prescri- 
bed by the act of Congress; it is not, with a very good grace, that 
they interpose an ex parte decision thus obtained, to an investiga- 
tion at this time of their pretensions. This is not an attempt by 
an original bill, to disturb or correct a decree made in a former 
cause. On the contrary, that decree is made in part the founda- 
tion of the present claim. The plaintiffs do not impeach or de- 
sire any alteration in that decree ; but undertake to show, that al- 
though the money in question may have been properly received 
under it, the defendants, for reasons which did not appear to the 
Court, are liable to account to them for the whole or a part of it. 
But all difficulty on this point, if there were any, is removed by the 
decree of affirmance, which, it is declared, shall be without preju- 
dice to “ any claim which the assignees of John Jones Waldo may 
“ assert against the assignees of Comfort Sands,” for the money 
“paid under the decree hereby appointed.” This reservation, 
looking directly to the present demand, has been treated as mean- 
ing nothing: But this Court is of opinion, that it not only removes 
every doubt from this part of the case, but that it is an injunction 
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on it, to examine into, and decide upon the present claim, which it 
has no right to destroy. It was also urged, under this head of ar- 
The limitation in the gyment, that the limitation in this act, created a 


act of Congress, of the 


25th April, 1808, of suits 1 as : 
a me a bar to the present suit; but it is manifest that 


Comptroller of the Treas- no other limitation is thereby created, than as 
ury. to meet the bills of ° 


the Minister of the Uni- . . . pre 
ge ona ge aa regarded the actions which were to be com- 


drawn under the conven- : ; . 
tion 0 the 30th Septem- menced under the act, against the Comptroller 


ber, 1503, between that ‘easurv : notin : 
siniies Gi tee United of the Treasury; otherwise, so short a one, as 


States, is referable only gj } wou Bl . . 
cca tepmnt again SUX MO! ths, would not have found its way into 


the Comptroller, and does vo ¢ it w ; 
Tes ore ts panes Sopra he the law; and it would have been worse than 


avainst persons who may sa]. . S : ‘ : ; Fe 
ie pearived money from useless, in the supreme Court, to insert In Its de- 


ee iment. cree, the reservation just mentioned, if the un- 
derstanding which is now put on this limitation, be correct. 

The Court will now proceed to the consideration of another ob- 
jection, which, although not the next in order, must, if it prevail, 
be fatal to the present and every other attempt to recover from 
any one, any thing on account of the interest which John Jones 
Waldo once had in this fund. It is said, that the whole of it was 
sold by Joseph to his father, Comfort Sands, some time in the year 
1802, to reimburse the former for certain demands which he had 
against Waldo, and to satisfy which, he had a right to sell, and actu- 
ally did dispose of this debt. If a valid sale to C. Sands took 
place, all inquiry as to the subsequent disposition of Waldo’s pro- 
portion of the French debt, may stop here, because C. Sands, in 
that case, as its vendee, became the legal owner, and he only can 
have an interest in looking after it. But if no sale took place, 
or a fraudulent one, we shall have to proceed in the inquiry. In 
examining this part of the defence, it will be necessary to look at 
the testimony of Joseph Sands: at the correspondence which took 
place between him and the agent of Waldo, at and immediately 
preceding the alleged sale; and at the conduct of Comfort Sands 
about that time, and subsequent to his becoming the purchaser. It 
will not here be necessary to be very particular in inquiring into 
the extent or nature of the claims which Joseph Sands had on 
Waldo, at the time of the pretended transfer of this debt to his 
father, because a decision of this part of the cause will not depend 
so much on the magnitude or nature of his demands, as on the 
fact of sale, which is altogether denied by the plaintiffs, and the 
regularity of the sale, if any there were, which is set up. If it be 
conceded that Joseph Sands, (and so is the testimony,) had some 
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claim on Waldo, which was a lien on his portion of the F rench 
debt in his hands, it would seem to follow, that if an agent have a lien 


; ; ‘ security received by 
he must have a right to sell, or such lien, in fim for a debt due to his 


’ : ‘ incipal, and there be no 
cases where the subject of it might not be worth ae. limited for ‘in 


; - tion, he may sell the secu- 
redeeming, would be of no value. But how is jity’ ora sufficient part, 


: : ‘ t himself; but he 
he to sell? If a sale in private, and without no- jhust give notice of the 


: hour, day, and place of 
tice, as was the case here, be allowed when no jac’ TPnot then sold. he 


time of payment is settled by the parties, there sorte‘ and without fresh 
will be no security against fraud; and if notice "°% 

be ever necessary, it can never be more so than when a property 
of this fluctuating value is to be disposed of, and no particular time 
set for its redemption. It can not be pretended that such notice 
was given. On the contrary, itis clear from the testimony arising 
out of the correspondence of the parties, that although a day for 
the sale was once fixed by Joseph Sands, and notice given to the 
agent of the parties, yet that none took place on that day; and 
there is no evidence that any other day was appointed, or notice 
given; and even this notice was so very defective, as to mention 
neither the hour of the day, nor the place where the sale would 
take place. 

‘The correspondence opens with a letter from Mr.-Prime to Mr. 
John Lee, dated the 25th August, 1801, in which he states the de- 
mand of J. Sands against Jehn Jones Waldo at about four thou- 
sand dollars, and intimates that his interest in the French debt will 
shortly be sold, unless this demand be paid. At the same time, 
he lets Mr. Lee know that his (Mr. Prime’s) note to J. J. Waldo, 
will be taken in part payment by J. Sands. 

When this correspondence commences, it is worthy of attention, 
that Mr. Waldo was in Europe, and Mr. Lee but imperfectly in- 
structed in the nature of Mr. J. Sands’ claim against him. Mr. 
Lee, in his answer, dated 17th Sept. 1801, protests against the sale 
of this property, until the account between J. Sands and Waldo is 
brought to some adjustment. On the 30th September, 1801, Mr. 
Lee again expresses his expectations to Mr. Prime, that J. Sands 
will take no measure for the sale of the French debt, until a settle- 
ment of accounts between him and Waldo, Francis and Waldo; 
and that he has no objection to let his note be applied to any bal- 
ance which may be due to J. Sands. This letter being shown to J. 
Sands, he writes to Mr. Lee, on the 6th October, 1801, that the 
balance due to him from Waldo, admits of no dispute, and refers 
to his account of 5th October, 1797; and informs him that he will 
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defer making sale of the French, debt until the 15th of January 
next, on which day it will be sold, if the business be not settled. 

On this letter, only one remark will be made, which is, that J. 
Sands himself though: some notice of the sale necessary. Wheth- 
er such notice were properly given to an agent, at the distance of 
so many thousand miles from his principal, it is unnecessary to 
say, because it is very certain no sale took place on the day fixed 
by J. Sands. 

On the 4th of October, 1802, a whole year after the last letter, 
Mr. Lee writes to J. Sands, that not having received the necessary 
instructions from the assignees of Waldo, Francis and Waldo, for 
the settlement of his account, and wishing to have it brought to a 
close, proposes to have the business settled in Europe, and that Mr. 
Prime’s note shall be taken in part payment. If this plan does not 
meet the approbation of J. Sands, Mr. Lee wishes him to suggest 
a more eligible one. 

This letter was delivered by Joseph Sands to his father, Comfort 
Sands, who, by a letter dated the 17th October, 1802, informs Mr. 
Lee, that his son had received his letter ‘of the 4th instant, and 
had requested him to inform Mr. Lee, that the proposition con- 
tained it, respecting the settlement of Mr. Waldo’s business, was 
fair, but that nothing could then be done, as the French govern- 
ment were revising all their unsettled American claims; that J. 
Sands had written to McPherson on this subject; and that they 
must wait for an answer before any thing could be done with Wal- 
do’s proportion. He then states, that J. Sands has credited Wal- 
do’s account, with the 1500 dollars which Mr. Prime owed him. 
In the same letter, he informs Mr. Lee, that it is probable, that this 

It is abadge of fraudin debt will be funded, and stock given for it; that 


a sale by an agent, for an bed 
see ae Toot it Was when this 1s done, the éransfer can easily be 


de when the fund was : 
expected to rise, and toa made, and the stock must soon get up to sixty 


near relation; and subse- . : 
quent letters of the pre- OF Seventy per cent. 


nded vend t recog- ae 
nizing the sale. but spec- | Admitting a sale had been made by J. Sands 


i fut ts to be > ; 
an in order to make to C. Sands, of the share of Waldo, which is 


ont ing sale took place, Very far from being proved, it was prior in date 
ever eer to this letter, which must therefore be regarded 
an entire waiver of it; for the pretended purchaser, throughout 
the whole of it, considers Mr. Waldo as still the proprietor of this 
debt, and consents to the mode, which he proposes, of settling the 
business between Waldo and his son; the only impediment to 


which, at that time, was the impossibility of making a transfer of 
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Waldo’s proportion of the debt. Prime’s note to Waldo was actu- 
ally credited by the son, if we may believe the father, which was 
the only part of the proposed arrangement capable of immediate 
adjustment. Now it is not very material, whether J. Sands dictated 
this letter, or not, of which he has no recollection; nor whether he 
credited Waldo with the amount of Prime’s note, which it is prob- 
able he never did, for no settlement seems ever to have taken place 
between these parties. It is sufficient, for the purposes of the ques- 
tion now under discussion, that the person, who is set up by the de- 
fendants, as owner of this portion of the debt, under a sale from 
J. Sands, disclaims, or fraudulently conceals, any interest of the 
kind. The Court, therefore, totally disregards any assertion of 
his to the contrary, made in his answer, filed the 14th September, 
1808, to the bill filed against him, and others, by his assignees. If 
aformal transfer or sale had been made in writing, which it is 
agreed was not the case, it was solemnly waived, and that immedi- 
ately after it took place, if it ever had an existence, by the only 
person who had any interest in it. 

The Court is therefore of opinion, that no sale of this debt was 
ever made to C. Sands by J. Sands; that if asale were made, it 
was irregular and void, and under the circumstances of the case 
could have given C. Sands no rightful control over the debt; and 
further, that if the sale had been conducted with every legal pre- 
caution and solemnity, and had been ever so fair, it was waived by 
the party in whose favour it was made; and that the rights of Wal- 
do, therefore, remain, for the purposes of this suit, precisely as 
though no such disposition, of this part of the debt, had been made 
by J. Sands. But it is said, that independent of any sale, it appears 
that J. Sands, in October, 1802, or thereabouts, transferred to Com- 
fort Sands the whole management and control of the residue of 
the French debt; and that, although no writing was executed of 
such transfer, yet that Mr. McPherson, who had been left in Paris, 
as the attorney of the concern, was directed, by letter from J. 
Sands, to hold the said claim, or residue thereof, subject to the con- 
trol and orders of Comfort Sands. 

That such breach of trust was committed by Joseph Sands, and 
such directions given by him to Mr. McPherson, there is some rea- 
son to believe; and that Comfort Sands, whom the son knew to be 
a bankrupt, did assume a control over the residue of the said debt. 
If, therefore, he had sold or disposed of the share belonging to J. 
J. Waldo, or any part thereof, the assignees of the latter must look 
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for compensation to him, or to J. Sands, or to Mr. McPherson, and 
hot to the assignees of C. Sands: but if it shall appear, that the 
sale made by the order of C. Sands, subsequent to his bankruptcy, 
was out of that portion of the French debt, which belonged to him- 
self, and that his assignees have considered and treated the sale in 
that light, and have actually received of other persons, concerned 
in such sale, some of their proceeds, on the ground of their fraud- 
ulent agency in the transaction; such sale must be regarded as af- 
fecting the interest of Comfort Sands, and not that of John Jones 
Waldo, not only to the extent of such recoveries against others, 
but so far as the Court shall be satisfied, either by the acts of the 
parties, or otherwise, that such sale was made out of the share or 
proportion of the French debt belonging to Comfort Sands, when 
he became a bankrupt. This part of the cause is involved in con- 
siderable difficulty ; and perhaps no result entirely satisfactory 
will ever be obtained. It is much to be regretted, that the present 
assignees of C. Sands, or those who preceded them in that trust, 
had not given earlier notice to Mr. McPherson of his bankruptcy, 
and of their appointment, as it would have put an end to his inter- 
ference with the debt, and prevented much of the trouble and ex- 
pense, which such intermeddling has occasioned. Mr. McPherson, 


although it must have been known in this country, early in 1801, 
that he had the charge of the French debt, received no intimation 
of the bankruptcy of C. Sands until four or five years after. 

In the mean time, by the order of C. Sands, as defendants say, 
he not only disposed of a very large portion of this debt, at a re- 
duced price, but also paid the proceeds in conformity with instruc- 
tions from the same quarter. 


If the assignees of a 
bankrupt treat as fraudu- 
lent the dispositions made 
by their bankrupt, of pro- 
perty in which he is joint- 
ly interested with another 
person, and in a bill in a 
State Court to set aside 
such alienations, stating 
them to be only of their 
bankrupt’s share, and ob- 
tain a decree against the 
alienees, because sums so 


It appears, that in April, 1803, Mr. McPher- 
son, under orders received from Comfort Sands, 
sold 145,000 livres of the principal of the debt 
standing in the name of J. Sands, at a discount 
of 50 per cent. to Mr. Fulton, and the interest 
thereon, if interest were eventually allowed, at 
a discount of 60 per cent.: That the sum re- 


disposed of to them were 
the share of their bank- 
rupt, and by him fraudu- 
lently transferred, in a bill 
in this Court, by the as- 
signees of such other per- 
son, to recover the pro- 
portion of the interest of 
their bankrupt, come to 
the hands of the defend- 
ants who had received the 


ceived in specie, in consequence of this sale, 
was about 94,192 livres, subject to several de- 
ductions for expenses and commissions of Mr. 
McPherson, in effecting it. On a discovery of 
this sale, and of the agency of Mullett and 
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be ikru ytcy. the whole amount aliened 
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This bill, among other matters, alleges that Joseph Sands, before 
he left Paris, informed Mr. McPherson of the interest of his father 
in the French debt, and instructed him to pursue his directions in 
the disposition of so much of it as belonged to him. That Com- 
fort Sands, before or soon after he obtained his discharge, as a 
bankrupt, set on foot a scheme to obtain the said debt due to him as 
aforesaid, or to dispose thereof, or apply the proceeds to his own 
use, or to vend for the use of some other person or persons, in fraud 
of his creditors, who had or should prove their debts, under the 
commission of bankruptcy which had been awarded against him, 
except Mullett and Evans, whom he designed to favour, at the ex- 
pense of his other creditors; and that Comfort Sands, for this pur- 
pose, advised them of the amount and situation of the said debt 
when he became a bankrupt, and instructed and authorized them to 
direct and advise McPherson from time to time, in the exercise of 
his authority over the said debt due to C. Sands. That C. Sands 
also instructed McPherson how he should conduct himself in the 
exercise of his power, derived from J. Sands, over the said debt due 
to him when he became a bankrupt. That Joseph Sands was also 
well acquainted with this scheme of his father, to prevent his as- 
signees from obtaining the said debt. That they are informed and 
believe, that McPherson, who they also allege knew of the bank- 
ruptey of C. Sands, in the month of April, 1803, in conformity to 
instructions given to him by C. Sands, J. Sands, and Mullett, or 
some or one of them, sold to Robert Fulton, of the said debt which 
was due to C. Sands, 145,000 livres of the principal, at 50 per 
cent. and 58,000 livres of the interest thereon at 40 per cent. ; by 
which sale, 50 per cent. of the principal, and 60 per cent. of the in- 
terest, was sacrificed—McPherson then well knowing that C. Sands 
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was a bankrupt, and that this debt belonged to his assignees ; and 
that of the monies arising from this sale, Mullet and Evans had 
received 83,393 livres, or thereabouts, which they had retained to- 
wards satisfaction of their debt proved against C. Sands; or other- 
wise applied the same, in fraud of the complainants; and that the 
residue of the monies, arising from this sale, had been paid and ap- 
plied by McPherson, under the directions of C. Sands, J. Sands, 
and Thomas Mullett, or one of them, or, remitted the same to C. 
Sands, or paid the same, to his use, to some person unknown to the 
complainants. That McPherson, acting under the same authori- 
ty and instructions, had remitted to Mullet and Evans, or to one of 
them, 31,500 livres, which they have applied towards payment of 
debts proved by them against C. Sands, or otherwise applied the 
same, in fraud of the complainants. ‘The bill then states, that Mc- 
Pherson had sold all the said debt, standing in the name of J. 
Sands, except 119,854 francs, or thereabouts; which had been re- 
mitted, by the American M inister in France, in bills on the Treas- 
ury of the United States, to be paid to whomsoever the same might 
belong ; which the complainants had also applied for, as belonging 
to C. Sands, when he became a bankrupt. The bill then states, 
that if the complainants, as assignees of C. Sands, are not entitled 
to the sum thus paid into the treasury, or some of it, the whole of 
the said French debt, which was due to C. Sands at the time he be- 
came a bankrupt, has been received, or disposed of and applied, by 
C. Sands and J. Sands, or by said Mullett and Evans; and if the 
complainants shall appear to be entitled to the said sum of 119,854 
livres, or some part thereof, the residue of the said debt, deducting 
such sum, will appear to have been wrongfully and fraudulently dispo- 
sed of, by Comfort and Joseph Sands, or one of them, in such man- 
ner that they, or one of them, will appear accountable to the com- 
plainants, as assignees of the former. The bill then alleges, that 
£3,438 :18:5, sterling, which was remitted of the said debt, by 
McPherson, went to Mullett and Evans; and that the complain- 
ants believe, from a letter of McPherson, that he had disposed of 
all the said debt, in the name of J. Sands, except the 119,854 livres 
aforesaid, as well what actually belonged to C. Sands, when he be- 
came bankrupt, as what belonged to other persons for whom J. 
Sands acted: by reason whereof, they insist that C. Sands and J. 
Sands are accountable to them for the said debt, which belonged to 
C. Sands, or so much as had not been remitted by the Americal 
Minister, as aforesaid. The complainants, after setting forth sev- 
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eral letters from McPherson, respecting this debt, charge that C. 
Sands and J. Sands, after the bankruptcy of the former, continued 
to direct McPherson in the disposition of the debt due to C. Sands; 
and that Mullett had also some control over McPherson ; and that 
all, or the greater part of the debt due to C. Sands, when he be- 
came a bankrupt, has since been received or sold by McPherson, 
and the proceeds or amount thereof remitted, or sent to Mullett, or 
some other person or persons, designated by C. Sands and J. Sands, 
or one of them, for that purpose; the whole or greater part of 
which remittances and application of the proceeds of said debt, 
were unlawful, as it regarded the complainants, and was in fulfil- 
ment of a fraudulent combination between C. Sands, J. Sands, and 
Mullett, to defraud George Codwise, junior, and others, who are 
complainants in certain suits, in the said Court of Chancery, against 
C. Sands and others, for the benefit of C. Sands, J. Sands, and Mul- 
lettand Evans. The bill then charges Mullett and Evans with receiy- 
ing from the British government, a large sum on account of the il- 
legal capture of the ship Prudence, which belonged te C. Sands, 
which was not credited, when they proved their debt against his 
estate. 

To this bill is annexed an oath of one of the complainants, 
made the 11th of June, 1808, in which he swears that he is inform- 
ed, and believes, that out of the proceeds of the debt disposed of 
or assigned by McPherson, Messrs. Mullett and Evans, since they 
proved their debt against the effects of C. Sands, have received 
large sums of money, amounting to 115,000 livres, or thereabouts, 
which they have retained, or have applied the same as directed by 
C. Sands and J. Sands, or one of them, since the former became a 
bankrupt; the whole, or the greater part whereof, he understood 
and believed was the property of C. Sands, when he became a bank- 
rupt; and that, except the interest of C. Sands in the bill remitted 
by the American Minister, he believes that the whole of the said 
debt due to C. Sands has been received, sold, assigned, or disposed 
of, by C. Sands, J. Sands, and Mullett and Evans, and the pro- 
ceeds applied towards the payment of a debt formerly due from C. 
Sands to Mullett and Evans; or in some other way unlawfully, and 
in fraud of the creditors of C. Sands. . 

The Court has been thus particular in its extracts from this bill, 
because they show, what is very important in the examination of 
this cause, that the assignees of C. Sands considered, and so alleged 
in their bill, more than four years after the sale by McPherson to 
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Fulton took place, and after seeing his letters on the subject, and 
after they had time enough to acquire the most accurate informa- 
tion, that it was made in collusion with C. Sands, and out of his 
portion of the debt acquired before his bankruptcy, and to secure 
some of his creditors, to the prejudice of them, or for some other 
fraudulent purpose. Now the present complainants are not 
obliged to prove that there was a recovery by the defendants from 
Mullett and Evans, and Joseph Sands, to the whole extent of this 
sale; not only because they are strangers to that suit, but because 
it is not improbable that the referees, on whose award the decree 
proceeded, may have thought that some of the proceeds arising 
from this sale were rightfully disposed of, in consequence of ante- 
cedent liens by C. Sands, or for some other reason; and that so 
far, the complainants were entitled to no relief against any of the 
parties before the Court; or they may have thought, (for we are 
left to conjectures, ) that Mullett and Evans were not liable for such 
of the proceeds of this sale, as did not come to their hands. The 
important fact is, that the assignees, and probably the referees, con- 
sidered and treated the sale by McPherson, as a disposition of so 
much of the share of C. Sands, which belonged to him at the time 
of hisbankruptcy. It is also deserving of notice, that although they 
state, that J. Sands, while in France, and while agent for C. Sands, 
was also agent for one Waldo, and some others, who had or pre- 
tended to have, demands on the French government, which were 
also liquidated in the name of J. Sands ; yet they do not make any 
one of these persons a party to their bill, under an allegation that 
they were ignorant of their christian names.. The Court is not 
required to decide whether Mr. Waldo or any other persons ouglit 
to have been made parties to this bill; but it has a right, from their 
not being so, to infer, that their rights would not be much attended 
to; and if it had been proved, which does not appear to have bee! 
the case, that the part of the debt sold by McPherson, really be- 
longed to Waldo, as in that suit he could have had no decree 
against any of the parties for such sale, so it is not reasonable now 
to presume, that such was the fact, unless the testimony on that 
point were produced, and proceeded from witnesses against whom 
no objection could be alleged; especially as it would be no difli- 
cult matter to make the referees believe, in the absence ef all the 
other parties concerned, as was the interest of the assignees of C. 
Sands, and probably the fact, that the share of C. Sands had alone 
been broken in upon by McPherson. That such was the case, 
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nay well be supposed, if C. Sands were really actuated by the 
fraudulent motives which his assignees impute to him; for it would 
then be his interest, or at least his object, to place beyond their 
reach, every part of this debt, to which his title had accrued ante- 
cedent to his bankruptcy; for the right, which it is pretended he 
had acquired to the proportion of Waldo, being subsequent to his 
bankruptcy, could not be claimed by them; and he might be willing 
to let that remain as it was, and take the chance of a better market, 
which appears to have been his intention, as far as it can be collect- 
ed from his letter to Lee, of the 17th October, 1802. ‘That such 
was the case, may also be inferred from the sum which was sold by 
McPherson, which was within a few thousand livres of the whole 
interest whieh C. Sands in his own right claimed in this fund. 
The same intention in C. Sands may be collected from the instruc- 
tions which, from time to time, he sent to Mr. McPherson on this 
subject. In his letter of the 10th November, 1802, Mr. McPher- 
son is directed to raise and remit to Frederick Roberts, £600 ster- 
ling, by a sale of this debt, whenever one could be made at 50 per 
cent.; and by other letters written between the 10th November, 
1802, and the 20th April, 1803, the agent in Paris is ordered to 
raise, by sales of this debt, to the amount, (including the £600 
just mentioned,) of £3438:8:5, sterling. He is also requested to 
pay out of it, $896: 66, to Skipwith. C. Sands also drew on him 
in favour of John McPherson, payable out of this debt, for 2,500 
livres, which was accepted. In none of these letters is any intima- 
tion given, so far as we know, that the debt to be sold for the pur- 
poses abovementioned, was any other than the proportion owned 
by C. Sands ; and the persons to be paid were all of them, most 
probably, his creditors, but certainly not those of Waldo. With- 
out attaching to C. Sands a turpitude greater than any with which 
his assignees have charged him, we cannot believe, that at the 
very moment of writing to the agent of Waldo, and flattering 
him with the funding of this debt, and its consequent appreciation, 
and claiming no ‘right whatever to, or control over it, he should 
transmit orders to Mr. McPherson to dispose of his share, or any 
part of it; for nota month had elapsed between his letter of the 
17th October, 1802, to Mr. Lee, in which these flattering prospects 
are held out, and his first letter to Mr. McPherson, ordering the 
sale. He might easily, from the practice of others, reconcile it to 
himself, however incorrect in principle, to apply his own property 
to the payment of some of his creditors, in exclusion of otheis, 
42 
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and which is admitted by the defendants to have been his object; 
while nothing but the greatest depravity, and which no course of 
reasoning could excuse, could have prompt him to practice on 
Waldo the duplicity and injustice, which must be imputed to him, 
before it can be believed that he deliberately converted to his own 
purposes the property of this gentleman. And even if the defend- 
ants think that he would be restrained by no moral sense from the 
perpetration of so complicated a fraud, his own interest, which he 
appears ever to have in view, would have deterred him from so 
early a disposition of that part of the debt which belonged to Wal- 
do; for he was not so ignorant as not to know, that after his letter 
of the 17th October, 1802, to Mr. Lee, he could assert no title toit, 
and that he would of course be liable to its owner for any injury 
which might result from a premature aberration of Waldo’s inter- 
est, against an action for which his discharge from his old debts 
would furnish no protection. Nor is there reason to think that 
McPherson, at the time of the sale to Fulton, supposed he was dis- 
posing of any part ef this debt, other than what originally belonged 
to C. Sands. Butif the matter were more doubtful than it is, the 

Where a person appear. reasonable presumption, in the absence of posi- 


ing as the sole owner of 


joint property, disposes tjy . Y 
sf biet Oe llcesh aoe tive proof to the contrary, is, that C. Sands, by 


poses, the presumptionis, these directions, intended to exercise a domin- 
that such disposition is 


enly of his own propor. ion over a property, to which McPherson knew 
his title was indisputable, and which C. Sands himself might think 
he had a right to sell, than over that portion, which, although it 
stood in the name of J. Sands, was known to McPherson to be- 
long to Waldo, and the sale of which, under such circumstances, 
by the authority of C. Sands, might well have involved him in 
serious responsibilities to the original cestuy que trust. It appears 
also, by a letter from McPherson to Macomb, who was then the as- 
signee of C. Sands, dated 10th November, 1807, and which is 
copied into the bill of his assignees against Mullett and others, that 
he acted, in the sale to Fulton, under the power given to him by J. 
Sands, and in concert with Mullett, a principal creditor of C. 
Sands, with whom he says he had kept up a regular correspond- 
ence since 1801. Now it is not easy to discover what connection a 
creditor of C. Sands could have with Mr. Waldo, so as to satisfy 
McPherson of any right in him to exercise a control over his part 
of the debt. Although no designation may have been made, at 
the time of the sale to Fulton, from whose share a deduction was 
to be made of the amount sold, yet it must have been understood 
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by all the parties concerned, considering its object, and the appro- 
priations to be mnde of the proceeds, that it was made out of the 
share belonging to C. Sands. It was evidently an after-thought of 
Mr. McPherson, that it. “would be equitable that each set of own- 
“ers of the whole liquidation, should bear their share of loss, on 
“the sale to Fulton, as it was made out of the entire liquidation 
“ previous to the Louisiana treaty, and at a time a war was appre- 
‘hended in America, on account of the New-Orleans business.” 
And yet, were this opinion acted upon, it would produce a more 
unfavourable result to the defendants, than the one to which the 
Court will be led by the view which it is taking of the whole of 
this transaction. On the opinion expressed by Mr. McPherson, 
the Court will only remark, that if the sale had originally been in- 
tended to operate on the mass of this liquidation, Mr. McPherson, 
who was an intelligent and faithful agent, and thoroughly acquaint- 
ed with the subject, would have said so, and not have assigned as a 
reason for his opinion, a circumstance which might have been a 
very good one for Waldo’s ordering a sale, but is none at all for 
making him participate in a loss which was produced to satisfy the 
claims of others, and when no part of the proceeds was applied to 
his benefit. If the residue of the liquidation had perished in the 
hands of McPherson, the representatives of Waldo could have set 
up no claim to any portion of the monies received from Fulton; 
and if they had, where were they to be found, or against whom 
would their remedy have been? Nor can there be any doubt that 
the referees regarded this disposition by McPherson as affect- 
ing solely the interest of C. Sands, as his assignees had alleged ; 
for it is impossible, in any other way, notwithstanding the obscuri- 
ty which surrounds this part of the case, to account for the very 
large debt which is awarded against Mullett and Evans and J. 
Sands. 
The debt which they had proved, is reduced .... $22,970: 81 
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Admitting the whole of the reduction to be on account of the 
Prudence, which is probable enough, still the sum of $13,534: 24, 
is allowed to the assignees of C. Sands for the intermeddling of 
those defendants with the French debt, or with that part of it 
which was sold by McPherson, which could have been done only 
on the basis, that at least so much of the money received of 
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Fulton, was produced by a sale of what belonged to C. Sands, prior 
to his bankruptcy. It will be remembered, that Skipwith was also 
paid out of these proceeds, which, added to the sum just mention- 
ed, will leave not more than three thousand dollars, or thereabouts, 
unaccounted for, of the monies arising from this source. If the 
claim for the Prudence constituted the whole of the reduction, al- 
though Mr. Varick, one of the referees, thinks that part of what 
was received from the French debt, formed an item of it, yet it is 
sufficiently apparent, from the short statement just made, not only 
that the assignees of C. Sands considered McPherson as havihg 
sold his share, but also that the referees were of the same opinion, 
Why the whole sum was not allowed against Mullett and Evans, 
and Sands, if it were not, may have been owing to the referees 
considering, as they did, what was paid to Skipwith, as a rightful 
appropriation by C. Sands, pro tanto. ‘The referees must also 
have viewed this debt, after its liquidation in the name of J. Sands, 
as the counsel of his assignees have done, and as the Court does; 
that is, they must have considered each party concerned, as having 
a divided or separate interest, to the extent of his original share in 
the different adventures, out of which the whole debt arose, and a 
right to control and dispose of his own share as he pleased, without 
consulting any other who had an interest, or affecting his rights. 
Whether Jancy, Waldo and Sands, were partners or not in the ship- 
ments to France, the Court entertains no doubt that they might 
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, - 
Se weal aahan liable to the others for whom he was trustee. So 


nd he is not liable to th ; 
sthers fordaperugef the also was this connection regarded by all the par- 


omens Peat ties to it. With Jancy, J. Sands settled for his 


saat oteine nip Share, and considered C. Sands and Waldo as 
ment, serves theinterest each representing an individual or separate, 
and not a joint or partnership interest, in thisdebt. The mention, 
which is incidentally made, in the bill against Mullett and others, 
of the monies in the treasury, cannot affect the view which has 
been taken of the general scope of the bill, and of the proceed- 
ings on it. The assignees of C. Sands went for the whole of the 
dilapidation, which they themselves locate over and over again on 
his portion of the debt; and the referees, according in this opin- 
ion, were not at all influenced by the cursory notice which had 


been taken of the money in the treasury, nor did they intend, di- 
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rectly or indirectly, to decide to whom that belonged. It is now 
then too late for these gentlemen to say, that they asked compen- 
sation for these fraudulent applications by C. Sands, only in the 
event of their not being entitled to the monies which were received 
for the residue of this debt, under the Louisiana convention. This 
election or substitution of another fund ought not to be tolerated, 
after they have not only asserted, but must have proved, that the 
portion of the debt, alienated by McPherson, belonged to C. Sands, 
before his bankruptcy, and that he alone, or in conjunction with his 
son, ordered the sale. This fact being once established, whether 
they had recovered from Mullett or not, would diminish to that ex- 
tent their interest in this debt, and ever be fatal to the claim which 
they now assert for the whole of the money in the treasury; but 
when, in addition to this, it appears that they have excluded every 
other person from recovering any thing of Mullett and Evans, on 
this account, how can they now expect to be permitted to fix any 
of this loss elsewhere ? The assignees of C. Sands boast of their 
industry in tracing to its source the loss which this fund had sustain- 
ed, and spurn at any attempt, on the part of the plaintiffs, who have 
so long, they say, been asleep, to claim any contribution out of the 
sum thus recovered. As it is not the intention of the Court to let 
the plaintiffs into any participation with the assignees of what was 
thus received, it is unnecessary to inquire whether any negligence 
be justly imputable to them for not uniting in the suit against Mul- 
lett and others, of which, however, they were entirely ignorant. 
As to the allegation, that it was agreed between C. Sands and J. 
Sands, afier the bankruptcy of the former, and the return of the 
latter to the United States, that the original proportion of the 
French debt belonged to C. Sands, and the interest thereof, should 
be preserved for the use of his creditors, subject only to certain liens 
subsisting at the time of his bankruptcy, the Court considers it as a 
mere pretence, and having no foundation in fact. And here it 
may be well, once for all, to observe, that although J. Sands ap- 
pears a witness for the complainants, the Court does not think 
itself bound to believe all that he has said, either on his direct or 
cross examination ; for although a party, who at ee i, 
prod uces a witness, be not at liberty to impeach pil Rim, ‘thax doce 
his character, yet if it appears from his own an cieation “of Getier- 
showing, and former conduct, as exhibited by credited by his own acts. 
himself, that certain parts of his testimony are liable to objections, 
the Court may believe him, or not, as it thinks proper. To the 
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part of his testimony, now under consideration, is opposed the non- 
production of any such agreement with his father, as is here relied 
on; as well as the very great improbability, that either of them 
would enter into an arrangement for the benefit of creditors, to 
whom neither of them appear to have borne much good will. 
Another answer is, that if such agreement were made, there is no 
evidence of its being observed by C. Sands; and the defendants 
themselves in the suit, which has already been the subject of so 
much animadversion, have charged and proved on him a violation 
of it. Nor is there a single letter, or any other document, to show 
that such instructions were given to McPherson, who would not 
have failed to obey them, and somewhere or other to have men- 
tioned them. Nor can it be credited, that while J. Sands was most 
improperly putting under the control of an insolvent parent, so val- 
uable a property of a gentleman then in Europe, for whom he was 
trustee, that he should be so very scrupulous of the rights and in- 
terests of the creditors of another. And if such solicitude really 
existed, which we find contradicted at every step which we take in 
the cause, why did he not at once give the assignees of his father 
a letter to McPherson, apprizing him of his bankruptcy, and di- 
recting him to settle with them for his part of the debt? ‘The de- 
fendants, therefore, can not be offended at the Court’s discrediting 


a story, of which it ts impossible that they themselves can believe a 


single syllable. 

If the view which has been thus far taken of this subject, be not 
erroneous, it will follow, that the present plaintiffs were entitled to a 
very considerable portion of the money in the Treasury, much 
greater indeed than they will probably receive under the decree 
which will be made ; for there is no calculation or deduction which 
can be considered as at all reasonable, which will not give them 
more than one third of it, to which, on former occasions, they have 
limited their claim. Although it is easy to see how the assignees 
of Waldo have fallen into this mistake, yet, as the defendants have 
been considered as committing themselves, by their bill against 

Where, in a joint fund cs s. itis but jus ly the 
rumen eee bi fe Mullett and Evans, it is just to app J 
a plaintiff limits his own same rule to the complainants. The Court does 
Claim to acertain propor- — z a,” . 
tion, the Court will not this with some reluctance, because it is satisfied - 
decree to him any further 7 : ; , ; 
sum, though his title ap- that there is no just calculation by whicb their 
pear, and the fund be suf- _, : 
ficient to pay it. interests in that fund can be so much reduced. 

Although it can not be necessary, after this intimation, to go 


through the different calculations which have been suggested, all of 
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them being merely conjectural, and none of them very satisfacto- 
ry, some items which the defendants have insisted on, will be ad- 
verted to, in order to show that several of them, if allowed, would 
leave a larger sum, than has been mentioned, due to the complain- 
ants, and that others of them, on no principle, can be admitted. 


Livres. 
Waldo’s share in the liquidation was - - - - 137,900 
If from this be deducted, the sum transferred to Mul- ‘ ‘ 
lett, the propriety of which may well be questioned, soe 
There will still remain - - - = - «= = 106,400 


A deduction is also expected on account of J. Sands’ demand on 
Waldo. This, as stated in his account of the 5th Oct. 1797, and 
confirmed by his letter to Mr. Lee, dated in October, 1801, is for 
principal and interest, 25,825 livres, which, if also subtracted, still 
leaves 80,575 livres,asum much greater than the one third of 
these monies. It is true, that J. Sands now makes out a much 
larger account against Waldo; but he has no right, at this time, to 
state his demand so very different from what he admits it to have 
been, when he threatened to sell the debt, and so very shortly be- 
fore, it is pretended, that it was sold. But whatever his claim may 
be, the Court can not perceive what title the defendants have to 
this deduction, which must of course leave so much the more of 
this fund in their hands. If Waldo’s proportion of this debt was 
sold by J. Sands to his father, he is paid, it is to be presumed, for 
all his demands against Waldo. But if the debt were never sold, 
and that opinion has already been expressed, what right have the 
defendants shown to represent the demand of J. Sands, and to a 
deduction on that account? They have produced no title to it by 
assignment from J. Sands, or in any other way. J. Sands is either 
paid, or he is not. This is a question, however, in which the as- 
signees of C. Sands have no interest. It will be time enough, 
when the assignees of Waldo and J. Sands litigate that question 
for the Court, in which such suit may be pending, to inquire 
whether the latter has so conducted himself, as to be entitled to 
any thing, and what, for his agency for that gentleman; or 
whether he be not liable to him for very heavy damages for a 
breach of trust ? 

As little reason is these for charging the plaintiffs with any part 
of the expense which was incurred in getting this money from the 
Treasury. The complainants very properly inquire what benefit 
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has been done to them by an act which they have always consider- 
ed as one of great injustice to them. They were very willing to 
let the money remain where it was, until their rights were decided 
on. Both parties would then have had an interest in a speedy de- 
cision. They have undoubtedly reason to regret the inconve- 
nience and loss to which they have been exposed by this money’s 
passing into the hands of the assignees, for which they are very 
unwilling to pay; norcan the Court, under the circumstances of 
this case, see any propriety in throwing any part of this expense 
on them, unless it be for the costs allowed to Mr. Duval. Still less 
founded is the claim which is set up, for any of the costs or charges 
which were incurred in the suit against Mullett and others. That 
suit was prosecuted for the exclusive benefit of the creditors of C. 
Sands, and turned out a very profitable one; but as the plaintiffs 
get nothing of what was recovered in it, they ought to pay no 
part of its expense. Some merit has been attached to the as- 
signees of C. Sands never having claimed any of the money in 
the Treasury, but what belonged to them. This may be, but their 
bill is so drawn, as to claim the whole of it as theirown. Although 
this bill was not filed until the year 1808, which was seven years 
after the return of J. Sands to this country, and after, it appears, 
that he had made them many communications respecting the 
French debt; yet no mention is made in their original bill against 
the Comptroller of the Treasury, of any interest whatever in Wal- 
do; and even when it is amended, which was after filing the peti- 
tion of Bingham and Stokes, they say they are unacquainted with 
the “foundation or particulars of their claim ;” and after being 
fully. apprized that the assignees of Waldo asserted a right toa 
third of this money, they insist on excluding their claim from adju- 
dication, because it had not been made within the time prescribed 
by the act of Congress. ‘The Court will not say, that they had 
no right to pursue this course; but it was not one much calculated 
to lay the present plaintiffs under any pecuniary or other obliga- 
tions. The Court will pass over some other sums, which are in- 
sisted on as forming proper deductions, with this single remark, 
that after allowing eyery one, for which even a plausible reason can 
be assigned, and also charging them with their full proportion of 
what may have been lost by J. Sands disposing of part of this debt 
to Ballard and others, as stated in McPherson’s account; still there 
will remain for the assignees of Waldo more than one third of the 
monies which came into the Treasury; to which it has been 
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thought proper, for the reasons already mentioned, to restrict their 
recovery. So also, on a principle of contributing to losses in pro- 
portion to the respective interests of these parties in this fund, and 
of dividing what has actually been received or realized in the same 
way, the complainants would be entitled to much more than they 
will get under the present decree. 

The principle which the Court has adopted for the settlement of 
this controversy, and the sum which has been retained by the as- 
signees, render it unnecessary to decide whether the dividends de- 
clared by the commissioners of a bankrupt are so conclusive, as to 
protect the assignees against every one who may have a claim on 
what has been thus divided, but had given no notice thereof to the 
commissioners previous to the dividends being made; especially 
too, as there is an abundant fund in hand to replace the one whic 
had in part been divided. 

It remains to dispose of the interest and costs. | 

Considering the early notice which the defendants had of this 
demand, and that they received the monies under a full knowledge 
of it, without allowing an inquiry to be made into the title of the 
complainants, which they must have known was not a frivolous one, 
the Court considers them as taking it at their peril. The ex parte 
judgment under which it was received, ought not to protect 
them against a claim for interest; it being stated in the body of 
the decree, that the present plaintiffs were too late to have their 
claim to this money decided on in that suit. The use of their 
proportion of this fund has been lost by the interference of the de- 
fendants; and whether they have made any thing by it, or not, the 
loss to the assignees of Waldo is not the less on this account. And 
although seven years have now elapsed since the receipt of this 
money, and although it was left undivided on account of the de- 
mand of the representatives of Waldo on it, not a single step is 
taken by the assignees of C. Sands, either by the proposal of an 
arbitration, (which they were justifiable by law in making, and 
which it is probable would have been listened to,) or by a bill of 
interpleader, to which the creditors of C. Sands and the represen- 
tatives of Waldo might have been parties; or in any other way to 
bring the question to a decision : nor is any offer made to place the 
fund in a productive situation, for the benefit of the party who 
should ultimately establish a title to it. Not only is no step taken 
to bring the question to an adjudication, but when a suit is brought 


by the assignees of Waldo, very little facility is afforded in bringing 
43° 
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it to an early decision, although there was nothing in the pretensions 
or situation of the plaintiffs to excite unpleasant feelings of any 

Where money has been Kind. For part of the time, it is conceded, that 
Fee ee h thekeet the money was divided between the assignees, 


judgment, with the knowl- 


edge of a claim by anoth” and used as their own. The Court is the more 


by the party receiving it, ; . ‘ . i 
on a recovery according inclined to give interest from the time the 


to the claim of the person : : . 
making it. from the per- "ONY was received, not excepting the time of 


SO ie hae fom ‘the day the appeals depending in the Supreme Count, 
oF it nepeipt. (the money being all that time in their hands,) 
because even there itis probable the plaintiffs will receive less 
than they are entitled to. It is left to the commissioners of the 
bankrupt to say, whether any and what portion of the interest shall 
be allowed as a charge by the assignees of C. Sands against his 
estate. 

The question of costs admits of less difficulty. They will be 

In equity, costs follow very heavy; and itis easy to see that a great 


adecree in favour of a ° . ° 
plaintiff, when he has,by Portion of them might have been avoided. 


the conduct of the de- ° . 
fendant, been obliged to There is no reason why, generally speaking, 
eer ens costs should not be given to a successful suitor 
in equity, as well as at law. What, in the present case, is shown to 
entitle the defendants to an exemption? Have not the defendants 
rendered the suit necessary? Did they not take the money, as has 
already been observed, with full notice of the claim of the plain- 
tifis? Have they done any thing by which its decision would be 
accelerated, or expense avoided? The Court can see no reason to 
throw these costs on the plaintiffs. They have been compelled to 
come into court in quest of a very valuable property, but of which 
only a remnant was left, and even that was withheld. Under these 
circumstances, they are entitled to costs: but as it is to be presumed 
that this money was intended and kept for the benefit of the cred- 
itors of C. Sands, they must be paid out of his estate. As to Ben- 
jamin Dunn Parker, the bill must be dismissed with costs to be 

Where a bill is dismiss P2id by complainants. The bill is also dismiss- 
ed as to a defendant wh? ed as to Comfort Sands; but as his improper in- 


has misbehayed. costs wil 
not be allowed. —<liter as sarforence in this. business has occasioned much 


toa defendant who has 
ae of the trouble and expense to which the com- 
plainants have been exposed, he will pay his costs. 

Something having been said of a note of Nathaniel Prime to 
John Jones Waldo, for $1500 and upwards, the Court, to prevent 
mistakes hereafter, wi!l only observe, that it considers the setile- 


ment of which that note was to form a part, as never having take 
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place, and that therefore the note belongs to the representatives of 
J. J. Waldo; at least, that their right to it is not to be in any de- 
gree affected by the decree in this Court. It is a source of unaf- 
fected satisfaction to the Court, that this decree can be reviewed by 
either party ; and that no one will be more satisfied than the Court 
bv which it is made, in having its errors corrected. 
The whole sum received into the Treasury of the 

United States, Was ...ccccsscccccccvececccsccee Geet 2: OS 
Deduct cuts OF Bits: EPUVAls s o6 ci cce cen chedworesceae 38:08 


$22,433 : 57 
No deduction is made for what was decreed to Havens 
and McPherson; for the claim of the assignees of 
Waldo extended to the whole sum paid in. One 
third Of $22,433 £57, 18 ..ccsccccccsscscccscces Geld 259 
Seven thousand dollars, or thereabouts, it is admitted, 
was left undivided by the commissioners of the 
bankrupt. If this sum exceeds what was thus re- 
served, it has already been remarked that there 
are more than funds sufficient of C. Sands, in the 
hands of the defendants. 
Interest for 7 years, commencing 1st January, 1812, 
to ist January, 1819, at 7 per cent. .............  3,663:94 





Making a total Of .......cceee ee ecc cece eeeeeceees SLI,141 : 49 


The Court therefore makes the following decree in the cause :— 


BrenjAMIN SToKes and James Binenam, Assignees 
of the Estate of John Francis, Joseph Waldo, and 
John Jones Waldo, and the said Jonn FRANcIs 
and JosepH Watpo. 

Vs. 

Joun Mowatt, jun. and Ropert Morais, jun. As- 
signees of the Estate of Comfort Sands, SamuEt 
Dunn Parker, and the said Comrort Sanps. 


This cause coming on to be heard on Bill, answers, replication, 
depositions, and exhibits, and being argued by H. D. Sedgwick and 
Robert Sedgwick, Esquires, on the part of the complainants ; and 
by Caleb S. Riggs and Samuel Jones, Esquires, for the defendants, 
John Mowatt, junior, and Robert Morris, junior; and no one ap- 
pearing to argue the same for Comfort Sands or Samuel Dunn 
Parker: It is ordered, adjudged and decreed, by the Court, that 
the defendants, John Mowatt, junior, and Robert Morris, junior, do 
pay to the complainants, or to their solicitor,on demand, the sum 
ef eleven thousand one hundred and ferty-one dollars and forty- 
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nine cents, of lawful money of the United States. And it is fur- 
ther ordered, adjudged and decreed, that the said Jchn Mowatt, 
junior, and Robert Morris, junior, pay to the complainants their 
costs, to be taxed against them, the said John Mowatt, junior, and 
Robert Morris, junior; the said costs to be paid out of the estate 
of the defendant, Comfort Sands, in their hands. And it is further 
ordered, adjudged, and decreed, that the bill be dismissed as to the 
defendant, Samuel Dunn Parker, with his taxable costs, to be paid 
to him by the complainants. And it is further ordered, adjudg- 
ed, and decreed, that the bill be dismissed as to the defendant, Com- 
fort Sands; he, the said Camfort Sands, paying his own costs. 





(‘THE following article is communicated to the editors, by a gen- 
tleman whose name may be given to the public, at the close of his 
labours for our benefit and the benefit of the profession. The 
powers of Surrogates, and the duties of Executors and Adminis- 
trators, in the State of New-York, are no where so'well and so brief- 
ly pointed out, as in this sketch. 

We had some hesitation about taking up any part of our Journal 
with the forms which we insert ; but the article would not be per- 
fect, as a guide, without them. 

We should feel greatly indebted to any gentleman of the Bar, 
who may furnish us with a view of the duties of the Judges of Pro- 


bate, and of Executors and Administrators, in any State of the 
Union. ] 


-—Cfo—- 


POWERS OF SURROGATES 


IN THE STATE OF NEW-YORK. 


Tue administration and duties of the Surrogates of the 
different counties in the State of New-York, have become highly 
important. In their first institution, they were clothed with nearly 
all the authority and power which was originally vested in the Pre- 
rogative Court, while this State was a Colony, and of the Court of 
Probates, after the independence of the United States.(@) 


(a) Vide Act of April 8th, 1813, 1 R. L. 444: et vide Stat. cited in the 
margin of that vol. 
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The Court of Probates retained its powers and jurisdiction over 
the whole State, until the year seventeen hundred and eighty- 
seven. Prior to that period, the Surrogates, or deputies, exercised 
a subordinate control over the testamentary papers of deceased 
persons, and a partial interference in the concerns of intestates. 

The extent of the State, and the increase of population, render- 
ed a distribution of these necessary arrangements indispensable ; 
and the Surrogate’s offices were instituted, (6) to meet the exigen- 
cies of the public, and to bring the tribunals, having cognizance of 
these matters, within the precincts of the respective counties. 

A collision of powers has been sometimes occasioned by the in- 
terposition of these officers, where the Judge of Probates claimed 
exclusive jurisdiction, and vice versa. Inconveniences and difficul- 
ties have arisen from these conflicts, as well from the different 
practices, as the different construction of laws of Surrogates, in 
their respective determinations. In general, however, the contro- 
versies have arisen from ignorance, and want of a proper attention 
to their duties, and a due examination of the law. 

The Legislature have, from time to time, delegated new powers 
to the Surrogates; and in their desire to simplify proceedings, and 
meet the objects of their enactments, have passed laws sometimes 
incongruous, and often irreconcileable with previous existing pro- 
visions. 

The granting of administrations on intestates’ estates, and the 
proving of wills, and issuing letters testamentary thereon, were the 
only powers originally granted to the Surrogates of the respective 
counties of the State of New-York. There were necessarily some 
collateral subjects, arising out of, and consequent on, their official 
proceedings at different periods, to which the powers of the Surro- 
gates were extended. 

ist. The sales of real estate, where the intestate or testator did 
not leave a sufficiency of personal estate, or assets to pay his 
debts. (c) 

2d. The appointment of guardians to infant children. (d) 

3d. The admeasurement, or setting off the dower, or thirds, of, 
in, and to the real estate of any deceased man to his widow. (e) 

These constitute the principal items of additional power delega- 
ted to the officers or Surrogates, in administering and conducting 

(b) March 16th, 1778. : 
(c) 1 R.L. 450, § xxii. 


(d) 1R. L. § 30, 454. 
(e) Ibid. 60. 
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their local and limited jurisdiction. Many important consequen- 
ces resulted from their adjudications; and great difficulties were 
often experienced to give a practical, just, and consistent operation 
to these various and often times difficult decisions and statutory en- 
actments. 

A gteat majority of persons die, in the State of New-York, in- 
testate.- The statute of distribution is often the will of our citi- 
zens. It is founded on natural affection ; and as a géneral dispo- 
sing rule of worldly estate, it would perhaps be impossible to form 
one more just or equitable in its operation. 

The power of granting administration to whom, and when, be- 
comes therefore a matter of inquiry, and oftentimes involves con- 
siderations of vital importance to all concerned, and is attended 
with serious difficulties. 

The statute of New-York, in regard to administrations, is found- 
ed on the same rules, and is nearly a literal copy, of that of Eng- 
land.(f') And it would naturally seem, that the practice of the 
English courts would give us great facilities and explanations in 
these respects. ‘They undoubtedly have given’ us assistance and 
aid; but after all, we must often depend upon our own judgment, 
and act in conformity to the case presented, with its accompanying 
facts and circumstances; taking into consideration the situation of 
the family and the affairs of the deceased. 

The Surrogate is to have proof of the death of the intestate, or 
testator, previous to any other proceeding. This is directed by the 
statute. 

The fact of the death of a person can generally be proved with- 
out difficulty. A man, or woman, who dies at his or her usual res- 
idence, is generally surrounded by kindred, friends, the pastor and 
the physician. In the ordinary cases presenting themselves, the 
Surrogate will find no difficulty in establishing the demise of a 
father, mother, brother, sister, or child of the applicant. It is 
necessary, that he should be fully satisfied; but in procuring 
this information and proof, some feeling, and oftentimes great deli- 

acy, are necessary. 

The proof of death is contained in the oath which is taken by 
administrators and executors; and in many cases, no further con- 
firmation of the death of the deceased, is necessary. This will ap- 
pear more fully in the formula which will hereafier appear under 
the proper head. 


(/) 13 Car. II. Stat. 1.c.11. 7&8 W. Ill. c. 38. 
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Administration, when, to whom, and how granted, 

Letters of adininistration on estate of intestates, are to be grant- 
ed to the widow, or next of kin, as soon after the decease of the 
intestate, as is consistent with decency, and the necessities of the 
interest of the estate.(g) 

In some instances, the condition of estates, and the peculiar situ- 
ation of the deceased’s affairs and effects, require an immediate su- 
pervision and care. Notes, acceptances or drafts, belonging to the 
deceased, may demand collection, or defaults and losses may ac- 
crue: perishable effects may also demand some agent to preserve 
and protect them: grain in a ripe state, or grass mowed, and a va- 
riety of agricultural products, may be so circumstanced, that an 
immediate attention may be required to preserve them from total 
or partial losses. Where such are the attendant circumstances of 
the personal estate of an intestate, an immediate-and general ad- 
ministration may be sued out, or an administration, temporary and 
special, granted ad colligendum. 

But where the parties applying, or those who are entitled, pro- 
ceed on the general rules aud principles of the law, without neces- 
sity of haste, time should be granted, to enable the parties concern- 
ed to consult the general interest of the estate, and all concerned 
therein. ‘To ascertain the amount of the personal estate, and the 
procurement of securities for the faithful discharge of the duty of 
administrator, according to the form of the bond prescribed by the 
statute.(h) No general rule can be laid down when administration 
should be granted ; but eight days should intervene between the de- 
cease of the intestate, and the granting of administration on his 
estate. 

This time will enable the friends and creditors to prepare and 
adjust the preliminaries, and give an opportunity for the discovery 
of any will or testament, which may have been written or executed. 

According to the construction given to the statute, which de- 
clares that letters of adininistration shall be granted to the widow, 
or next of kin, the widow is first entitled to the administration alone, 
if she so elect; but she may request that any of her children, or 
friends, shall be associated with her; and this will always be grant- 

ed, provided the selection is judicious and proper. Every person 
interested has aright to object; and the reasons are to be heard 
and considered by the Surrogate, before whom the controversy is 
pending. 


(g) 1R. L. 445. 4 v. 
(h) 1R. Le. 447.610. 1 Johns. 310, 311. 
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Parties interested, as heirs under the statute of distributions, or 
creditors to the estate, may also object to the widow’s being sole or 
joint administratrix. A female may be incompetent to manage a 
large and complicated estate ; and she may be incapable, from ig- 
norance, or from other inabilities, to transact business. An immoral 
woman—one who has lived in open adultery, or who is intemperate, 
or non compos mentis, should be excluded from a representation in 
the estate of her husband. It is not necessary however, that she 
should be an accountant or merchant, a farmer or mechanic, to rep- 
resent an estate of a deceased husband belonging to either of those 
callings and professions. If she has an ordinary and common Ca- 
pacity for business; is, in other respects, moral and competent, and 
can furnish the required security, she must be admitted to her just 
and legal rights, and may administer alone. 

She may renounce absolutely, or in favour of another; and 
where that renunciation is in favour of a child, or the next of kin, 
it will confer great weight of pretensions on him, who is thus se- 
lected; but this choice of the widow is not, however, conclusive, 
and may be resisted on the same grounds, which would be proper 
in an application against any other person. 

After the widow, all the children stand on equal grounds, and the 
Surrogate may select at his discretion one or more, if they contend 
amongst themselves.(z) A father has claims after the widow, where 
there are no children; and a mother has equal pretensions with 
her children, where her son died unmarried, and without lawful 
children. Afterwards, relatives according to their respective affini- 
ties, as they may legally succeed as distributive heirs. 

Bonds are to be executed at the time of obtaining letters of ad- 
ministration in the amount of the personal estate, with two compe- 
tent securities in a penal sum, which will cover all the personai 
estate; and generally, an amount equal to one third of the sup- 
posed value, is to be added in the penalty.(é) The sum to be in- 
serted in the bond, is sometimes difficult to determine; but the 
Surrogate can examine witnesses in relation to the value, charac- 
ter, and situation of the personal effects of the intestate. If the 
information obtained from the friends and family of the deceased, 
is vague, uncertain or doubtful, other persons may be called in, 
and persons may be directed to inspect, and report under oath, 
what is the amount of the estate, and all the circumstances in rela- 


(2) 2 Caines’ Cas. in Err. 149. 21 Hen. VIII. c. 5. § 3, 4. 
(k) 1 Johns. Rep. 310, 311. 1R. L, 447. § x. 
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tion toit. As ageneral rule, the securities taken for the faithful 
administration of an intestate’s estate, should be disconnected with 
the family; but, as that is oftentimes difficult, the rule has been 
partially dispensed with ; and sometimes, under péculiar circum- 


stances, the relatives alone are taken as bondsmen. 


Where doubts of the competency of the securities are entertain- 
ed, they must justify before the Surrogate ; and this is generally done 
viva voce ; though the written affidavits may be required and filed ; 
and the only fact to be established is, whether the proffered bail 
are worth the sum of money required and proper for the occasion, 
over and above all other debts due by him, or them, to any and 


‘ 


every person or persons, &c. 


The Surrogate may also institute a strict inquiry into the truth 
of the representations made by the proffered security; and he 


may be justified in demanding a general specification of his estate ; 


as also whether he or they are not already bail or security, and 


what is the amount, &c. 


After the bond is executed by the principal and securities, the 
Surrogate administers the oath, which is as follows: 


“ You do solemnly swear and declare, that A. B. of the city of 


“ New-York, merchant, died without having left any last will or 
“ testament, as far as you know, or believe ; and that you will well 
“and faithfully perform the duties of administrator to his estate.” 

The first duty devolving upon the administrator, is to take an in- 
ventory of the personal estate ; and as a general rule, this measnre 
should command immediate attention. A schedule of the goods, 
chattels and credits of the deceased, must be made out in the 
presence, and with the aid of two sworn appraisers. The invento- 
ries must be indented, and have the following caption: 


“ An inventory of the goods, chattels and credits, which were of 
“John Smith, of the city of New-York, merchant, deceased, in- 
“dented and taken by the administrator, for executor,] in the 
“presence and with the aid of the subscribers, thereto sworn ap- 
* praisers, on the first day of December, in the year of our Lord 
“one thousand eight hundred and twenty-two.” 


Immediately after the caption or heading of the inventory, and 
before any account of the estate is taken, let the following affida- 
Vits be inserted, subscribed, and sworn to before any person author- 
ized by law to administer an oath. 

Ad 
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City and County of New-York, ss: 
“1, Joseph Smith, 

“ Do solemnly swear and declare, that I will truly, honestly and 
“impartially, appraise the personal property of John Smith, of 
“said city, merchant, deceased, according to the best of my 
* knowledge and ability. 

“Sworn before me, this 

day of 4622." 5 
“T, Richard Brown, 

* Do solemnly swear and declare, that [ will truly, honestly and 

“i mpartially appraise the personal property of John Smith, of 


Z 
. 


~ 


said city, merchant, deceased, according to the best of my 


~ 


‘knowledge and ability. 

“ Sworn before me, this 2 

day of 1822.” § 

The selection of appraisers is sometimes important; but the ad- 
ministrator, as well as those appointed and selected to assist him, 
can always have the benefit of the opinion, judgment, or knowl- 
edge of others, and are bound, by legal as well as moral considera- 
tions, to give a fair, detailed, and candid account of the personal 
property. Creditors would seem to have a right tobe appraisers, 
to the exclusion of others ;—next, legatees and distributive heirs; 
and in case of their absence or default, two other competent per- 
sons. A refusal to act by a creditor or legatee, or neglect to do so, 
when required by an administrator, is considered such a default, 
as to authorize the appointment of two other competent persons 
appraisers. 

In proceeding to take the inventory, a simple list of articles, 
which are visible, and tangible, with their appraised value, is in- 
scribed on the inventories. Amounts of money on hand; bank 
stocks of all descriptions, at their par value ; bonds secured by mort- 
gages, or hypothecations; notes of hand; balances of book ac- 
counts, together with every description of moveable property, must 
be enumerated and valued. Where the debts due the estate are 
desperate, doubtful, or outlawed, or where there are other peculiat 
circumstances attending any part of the intestate’s estate, a note, 
in succinct form, explanatory or indicative of the truth, may be 
added. Where the deceased was a copartner in trade, the sum to 
which his estate may be benefited, or indebted, can not be ascer- 
tained by the administrator; and he should add a line in his inven- 
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as he may be advised. 

An inventory should be so particular, as to enable creditors, le- 
gatees or heirs, to ascertain a pretty correct estimate of the funds, 
out of which they are to be paid or benefited. All important ac- 
counts and valuable effects should be enumerated clearly and dis- 
tinctly ; but it can not be necessary to give every item, in cases 
where such a particularity would be of no avail, and where the 
whole of such items are of very inconsiderable amount or value. 
The appraisers subscribe their names at the bottom of the invento- 
rv, and designate themselves as such, on the left hand side of the 
inventory, thus: 

“Joseph Smith, 2 7 ERR. 
“ Richard Brown, § ° ere 

And the administrator thus : 

* John Smith, Adm’r.” 

The original affidavits are to be returned to the Surrogate’s of- 
fice, with the inventory ; and the administrator presents the same 
to the appraisers, and administers the following oath, which is 
repeated by the Surrogate and assented to: 

“ You do solemnly swear, that this inventory contains a true and 
“perfect account of the goods, chattels and credits of John Smith, 
“deceased, as far forth as the same have come to your hands, pos- 
“session or knowledge.” 


The Surrogate receives and files the same, as of the day on 
which it is received, by a proper indorsement. It becomes the duty 
of the administrator to pursue all necessary and prudent steps, to 
enable him to convert the estate into money, to pay the debts ac- 
cording to the rules of law, and to be prepared, at the expiration 
of one year, if practicable, to make a final or partial distribution. 
To secure himself, however, in such payments, he has a right to 
claim a bond, from every person entitled to any part of the distrib- 
utive amounts received, to indemnify him from any future or oc- 
cult claims, which may be made to appear, or be recovered by due 
course of law. Every person having received any part of the 
estate in distributions, is thus bound to save the administrator 
harmless. 

Before the administrator is compelled to pay, this bond must be 
executed and tendered to him, and if objected to as insufficient, 
the judge of probates &c. must approve the same by an indorse- 
ment to that effect. | 


iory, mentioning the situation, interest, or’ condition of the claim, 
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Administrators are bound to pay the debts of their intestate, ac- 
cording to their character and grade, or legal priority ; and it be- 
comes necessary for them, in almost every case, to take counsel in 
relation to their duties, and safety. An epitome or abstract of these 
duties and difficulties can not be detailed. 

Having thus, in a very cursory manner, spoken of administra- 
tion of intestate’s estates, it becomes proper to notice the estates of 
those, who, by a will, place the disposition of their property under 
chosen representatives by a written instrument, called a will or 
testament. 

When a person dies, giving his estate by will, he is a testator, 
and his appointed agents therein are his executors; aud these are 
appointed by direct nomination and name, or by inference, or im- 
plication. Executors need not be named, eo nomine : giving power 
to act is an implied appoimtment and nomination. An executor 
may do a great number of acts before he takes the oath of office, 
which wiil be valid, by the subsequent priority of the will of the 
testator, and taking upon himself the burthen of executing his 
testator’s directions. 

The will of the deceased must be proved in the county where 
he had his last residence; and his having died abroad, or from 
home, does not alter or take from the jurisdiction of the Surrogate. 
But wills of foreigners, non-residents, or cosmopolites, must be 
proved before the judge of the court of probatcs. Recent adjudi- 
cations seem to settle this point, which has, until lately, been con- 
sidered doubtful. 

The domicil of a testator is to be determined by the same rules 
of law, which would prevail in cases atcommon law. Such as are 
involved in cases of paupers, bastards, &c. are instances where a 
domicil is difficult of accurate and legal determination. 

The will of a testator should be deposited in the Surrogate’s of- 
fice, as soon after his decease as possible; and where that is not or 
can not be done, notice should be given of its existence, or a ca- 
veat entered against administration being granted, or any will be- 
ing proved, until the party entering the objection shall have been 
heard. We shall enlarge on these caveats hereafter more par- 
ticularly. 

The time to prove a will may be protracted more safely than 
that of granting administration ; but the existence of a will should 
be, early made known to the Surrogate. A will is generally proven 
by one or more of the subscribing witnesses ; and where there is a 
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codicil or codicils, and the witnesses in such case are different, each 
instrament must be proved by one or more witnesses subscribing 
the same. ‘T'he witness may appear voluntarily, or be cited or sub- 
pecnaed ; and where the execution has been regular and plain, 
and no controversy exists, the Surrogate administers the follow- 
ing oath : 

“You [and when two or more] and each of you, solemnly swear 
«and declare, that you saw Richard Roe sign, seal and deliver, and 
“heard him publish this instrument of writing, as and for his last 
“will and testament; that at the time thereof, he was of sound 
“ disposing mind, memory and understanding, to the best of your 
“knowledge and belief; that you subscribed your name to the 
‘“ same as a witness [or witnesses] in his presence; and that you 
‘saw the other witness [or witnesses] also subscribe the same.” 


Tbis affidavit is a general form applicable to an undisputed will, 
with the common proof of wills. Sometimes wills are executed 
imperfectly, or out of the ordinary rules ; the witnesses must then 
be interrogated, and their testimony recorded, according to the 
truth and facts as narrated and developed. 

Where witnesses are dead, or absent beyond the reach of process, 
and out of the realm, the hand writing of the testator, or of the 
witnesses, or both, will be competent in these cases.(/) The best 
evidence which can be procured, will be sufficient to admit the will 
to probate. Where neither the handwriting of the witnesses, nor 
vet that of the testator, can be proven or substantiated, and where 
there can be no testimony procured, from the length of time elapsed 
since the execution ef the will, or the place where it was made, the 
oath of the executors alone will enable the Surrogate to receive, 
record, and allow the same. This should never be done, however, 
but in cases of a particular character, and marked by strong char- 
acteristics of necessity. 

After the will is proved, the Surrogate administers the following 
oath to the executors, or such as take upon themselves the burthen 
of executing the will : 

“ You solemnly swear and declare, that this instrument of writing 
“contains the last will and testament, (and this the codicil thereto, 
“if any there should be,) of A. B. deceased, as far as you know, 
“orbelieve; that you will well and truly perform the duties of ex- 
“ecutors thereto, by paying his just debts and funeral expenses, 


(1) 1 R. L. 365, 6 vii. 
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“and then the legacies contained therein, (if any,) as far forth as 
‘his goods, chattels, and credits, will thereunto extend, and the law 
“require; that you will make a true and perfect inventory of the 
“ goods, chattels and credits of the deceased, as far as they shall 
‘come to your hands, possession, or knowledge, and also a just 
‘and true account, and render them to this office, when thereunto 
‘“ required.” 

The Surrogate records the will, the certificate of proof, and the 
letters testamentary, and makes out an exact copy of all the pro- 
ceedings, and delivers them under the seal of this office, and sign- 
ed by himself. This is called “the Probate” of the will of the 
testator, and is the authority under which the executors are enabled 
to act, and settle the estate of their testator. 

Inventories are to be taken in the same manner prescribed for ad- 
ministrators ; and there is no difference in the case of an intestate, 
or testator, in regard to the propriety and safety of this precaution. ; 
In the one case, the party is obligated under a penalty to return the 
inventory within six calendar months ;—in the other, it is a moral 
obligation; but in both, it is necessary. 

The various duties of executors are regulated as well by law, as 
the multifarious business directed by the will, which they are to ful- 
fil, or the principles, measures and proceedings which result from 
that instrument, will admit; and every prudent man, acting in this 
responsible character, should act with great caution and circum- 
spection, and be well advised in his progress. 

Executors, as well as administrators, have, stricto jure, nothing 
to do, as such, with the real estate of deceased persons; and if ex- 





ecutors have power to interfere in relation to real estate, or the 
rents, issues and profits thereof, the authority must be derived 


ft from the directions and power of the will. ‘These directions, and 
i this authority, must be clearly and distinctly given: the testator, 
| ex vi termini, must have given, granted, or conferred the power, so 
q to be exercised. 

Ht 4 


In cases where the personal estate is insufficient to pay the debts 
| of the deceased, (2) the executors and administrators have a reme- 
dial power prescribed by statute, to sell so much of the real estate 
of the deceased as will pay his debts; and proceeding to avail 
themselves of this statutory relief, they must fulfil the previous re- 
i quisitions demanded in their administrations, by returning an in- 
M ventory and account of all the personal estate, and the amount re- 


(m) 1 R.L. 451, § 23. 
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sulting from the sale thereof, as also the schedule, or list, of the 
creditors, with the amounts respectively due to each, as nearly as 
can be ascertained. With this expose of their agency and condi- 
tion, they present a petition to the Surrogate, (or Judge of Pro- 
pates, for they have concurrent power in these cases,) stating the 
case ina plain and succinct form, and praying the aid of the Sur- 
rogate for liberty to sell so much of the real estate, whereof the tes- 
tator or intestate died seised, as will enable them to pay the debts 
due by the estate, &c. 

On presenting this petition and account, signed by the adminis- 
trator or executors, the Surrogate administers the following oath : 


“ You swear that the facts contained in this petition, with your 
“name subscribed, are substantially true, according to your knowl- 
“edge and belief; that the statements of the account are also sub- 
“stantially true, and that the amounts due from the estate of A. B. 
“ deceased, are represented to be due to the persons mentioned in 
“the list of creditors, who are unpaid, are justly and legally owing to 

; “them, as you are advised and verily believe.” 

The Surrogate then receives and files the petition, with all docu- 
mentary and explanatory papers, and makes an order or notice to 
show cause, which is as follows : 

“ City and County of New-York, Surrogate’s Office, ss ; 

“ Whereas A. B. administrator of all and singular the goods, chat- 
“tels and credits, which were of C. D. late of the city of New-York, 
“merchant, deceased, hath by his petition, presented to Sylvanus 
“Miller, Esq. Surrogate of the city and county of New-York, set 
“forth that the personal estate of the said deceased is insufficient to 
“pay his debts, and requested the aid of the said Surrogate in the 
‘premises: Notice is hereby given to all persons interested in the 
“estate of the said deceased, to show cause before the said Surro- 
“ pate, at his office in the City Hall of the said city, on Saturday, 
“the 12th day of August next, why so much of the real estate, 
“whereof the said C. D. died seised, should not be sold, as will be 
“ sufficient to pay his debts. 


ee 


* Dated Signed ™ 


This order must extend to the full term of six weeks from its 
date, and be published in two public newspapers for four weeks 
successively ; the four weeks of publication to commence six weeks 
before the day appointed to show cause. Where there are two 
newspapers printed in the county, wherein the application for an 
order to sell is made, both papers can be selected in that county ; 


so 


* * on err = > rea ~ . . 7 . 2-2 ~m ay ° . . . : 
wz bos > - lh. ~ J - : e : ae = > wl - id 2 = eee St S ees Aes ay > oe 
wn =x ae nl epee co geo ~: In heme me 7 a3) he Boe wen ; . ile . a mae 
Ai ha Niaain ica: IEE nas seanels 52 see cole - Se os o eo = 3 See ee ee . ="; a ee SS 
Aw _ a= alk > ~ ” . a se Sy a eae “y ae: y or a a ea — sae) ae ee ; 7 
” “ on a cade - eset " “~e - ao naretioea aa - . 7 ’ 


See a 
Dati re a a il I el GA il ns aan 


Saar oa ween cnn) ae 


seep wr bee Anse fare age meena 
* ~ 


~ Sereern cd > tenna-tde on 
Aner ee ce eats an. ae rtehey 
~ =e 


OR sm 5 a a pee 


oe 


ate Peek thee mae 


ay 
a -diheien 


MRE Simone 


eee er 


speed tae \dieacamsnsieae 
“ ont TE ate ata ape a al 
: A cert Ore Ti irae ey aig aaa ST. aise algal 


344 POWERS OF SURROGATES 


but where there is but one, that one must be selected, and some 
other paper for the second, as the adjacent county or country pa- 
per; or the paper known as the official State Gazette, may be re- 
sorted to, for the second medium of publication, with propriety. 

The time of showing cause is more properly on the day specifi- 
ed, and at the place indicated in the notice ; but objections may be 
filed, and preparations made for opposition to the solicited order, 
at any time during the publication. The notice will not have ex- 
pired until the whole of the day indicated, and on which cause is 
to be shown, shall have expired. If opposition is made, the Surro- 
gate will examine witnesses on every point, necessary to extricate 
the truth; and the parties, papers, and all collateral or direct evi- 
dence, having a relationship or relevancy to the estate, must be fully 
investigated. The proofs and allegations pro and con should be 
reduced to writing, fairly transcribed, subscribed by the witnesses 
or party, who may be examined, sworn to, and made a part of the 
records of the preceedings. ‘These controversies are oftentimes 
tedious and elaborate; but their bearings and consequences are 
important ; and the whole history and conduct of the executors or 
administrators, must be thoroughly sifted, and an adjudication 
founded on the result, awarded and adjudged. The inquiry _par- 
takes of the character of a reference; the rules of evidence are of 
an equitabie character; and the forms of the law are necessarily 
dispensed with. The object to be obtained is a fair, succinct and 
correct adjustment of the estate ; and where the assets received are 
inadequte to satisfy and discharge just and legal debts, the order 
will and ought to be granted to sell so much real estate as will meet 
the demands. Adjournments take place, from time to time, as the 
convenience of the parties and the nature of the application may 
require. The inquiry is oftentimes protracted and delayed for 
weeks and months, for further proofs and papers. 

Applieation may be made for the first notice, where the repre- 
sentatives of an estate may discover or suspect that the personal 
estate of the testator or intestate is insufficient to pay the debts of 
the deceased. 

The inventory must be filed, and the articles and personal prop- 
erty therein must be fully shown to have been entirely and fairly 
applied to the liquidation and payment of just debts, before an or- 
der of sale can be granted. 

When the examination of the witnesses and accounts of the es- 
tate have ended, and the condition and necessities of a sale are es- 
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tablished, and it shall appear that the applicant is entitled to the 
prayer of his petition, the Surrogate will proceed to ascertain of 
what real estate the intestate or testator died seised ; and the value 
thereof, as nearly as can be ascertained; with all other inquiries 
necessary to enable him to found his order on clear and legal 
grounds, so as to do no injury to the estate; and to benefit, as well 
the children, heirs or devisees,as the creditors, who are to be 
wholly or only partially paid their respective amounts. 

If the Surrogate decrees to grant the order, he is then authori- 
zed and directed to appoint some discreet and substantial freehold- 
er, a guardian of any infant heir or devisee interested in the estate 
of an intestate or testator, for the sole purpose of appearing for, 
and taking care of, the interests of such infants in the pending ap- 
plication and proceedings. This appointment is generglly made 
alter an order is contemplated, but before it is adjudged. ‘The 
guardian so appointed may then come in, and investigate the pro- 
ceedings, and institute new inquiries, raise other objections, and 
ultimately appeal (if he should so determine) from the decision 
to the Court of Probates. 

The order for an appointment for this purpose should be made 
out under the seal and signature of office, recorded and furnished 
to the guardian; and the following is the usual form : 


“Whereas A. B. administrator, with will annexed, of all and 
“ singular the goods, chattels and credits, which were of C. D. late 
“ of the city of New-York, deceased, hath by his petition, presented 
“to Sylvanus Miller, Esquire, Surrogate of the city and county of 
“ New-York, set forth, that the personal estate of the said deceased 
“is insufficient to pay his debts: And whereas an order was made 


“by the said Surrogate, on the day of last past, for 
“all persons interested in the estate of the said deceased to appear 
“at the Surrogate’s office, in the said city, on the day of 


“then next ensuing, to show cause, if any they had, why so much 
“ of the real estate of the said deceased should not be sold, as would 
“be sufficient to pay his debts: It is ordered, in pursuance of the 
“ statute in such case made and provided, that E. F. of the city of 
“New-York, counsellor at law, be and is hereby appointed the 
“ guardian of G. D. an infant child of the said C. D. deceased, for 
“the sole purpose of appearing for, and taking care of the interest 
“of the said infant child, in the proceedings to be had in the pro- 
“ceedings. In testimony whereof, I, the said Surrogate, have here- 


“unto set my hand, and affixed the seal of my office, the day 
45 | 
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“ of , in the year of our Lord one thousand eight hundred 


“ and twenty 


“Signed 


If the Surrogate comes to a determination to refuse the order of 
sale, he enters a decree to that effect, and adjudges that the appli- 
cation be dismissed, and that the petitioner’s prayer be refused. 

When he adjudges proper to proceed to grant the order, he as- 
certains what estate it is necessary to sell, with all the particularity 
required ; and, having finally determined, issues his order accord- 
ing to the nature and character of the case: as, 

ist. Where all the real estate is required to be sold. 

2d. Where only a part, and what part. 

3d. Where the whole must be sold, or only a part; and where 
the whole or such part will be more than sufficient to pay the debts ; 
but that the same is so circumstanced, that a part of the whole, or 
a portion of a part, could not be sold without manifest prejudice to 
the heirs or devisees of the deceased. 


‘*Ata Court held at the Surrogate’s Office in and 
“ for the city and county of New-York, on Tuesday, 
“ the day of , in the year of our Lord one 
‘* thousand eight hundred and twenty : Present, 
“ §.M. Esq. Surrogate of the said city and county. 

“Whereas upon the petition of A. B. and C. D. acting executrix 
‘and executor of the last will and testament of E. F. late of the 
“city of New-York, deceased, presented to the said Surrogate, set- 
“ting forth among other things, that the said deceased was at the 
“time of his death seised of a real estate within the State of New- 
“ York, and that his personal estate is insufficient to pay his debts, 
“and praying the aid of the said Surrogate in the premises ; an 
“order was made by the said Surrogate, on the day of 





“last past, which has been published for four weeks successively, in 
“two of the public newspapers printed in the said city, directing 
‘all persons interested in the estate of the said E. F> deceased, to 
“appear before the said Surrogate, at his office in the City Hall of 
‘the said city, on the day of , then next ensuing, to 
‘show cause, if any they had, why so much of the real estate 
“ whereof the said E. F. died seised, should not be sold, as would be 
“ sufficient to pay his debts ; and no person appearing to make or ol- 
“fer any objections on that day, and now here at this day, the said 
“A. B. and C. D. executrix and executor, as aforesaid, appear be- 
“fore the said Surrogate: Whereupon the said Surrogate now 
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“here proceeds to hear and examine the allegations and proofs pro- 
‘¢duced by the said executrix and executor, as aforesaid ; and, upon * 
«¢ due examination, doth find and adjudge, that the personal estate 
«of the said C. F. deceased, is insufficient to pay his debts; and 
“that the said executrix and executor have applied the personal es- 
‘tate, as far forth as the same hath come to their hands, possession 
‘or knowledge, towards the payment of the debts of the said E. F. 
“ deceased ; and that it is necessary that the whole of the real es- ~ 
“tate whereof the said E. F.died seised, should be sold for the 
“payment of his debts: And therefore, the said Surrogate doth 
‘order and direct, that the whole of the real estate whereof the 
“said E. F. died seised, be sold. And the said Surrogate doth 
“ further order, that the said executrix and executor do makea re- 
‘turn of their proceedings on the above order for such sale, as is 
“above directed, to the end that the same may be examined by 
“the said Surrogate; and if it shall appear that the sale has been 
“legaily made, and all the proceedings fairly conducted, that 
“the said Surrogate shall issue a further order, confirming such 
“sale, and direct couveyances to be made and executed for the 
“ same, according to the provisions of the act, entitled ‘ An act 
“relative to sales made by order of Surrogates,’ passed April 12th, 
“1819; and that the monies arising from the said sale, after a 
‘confirmation by the said Surrogate, and the execution of the con- 
“ veyances for the same, be brought into the office of the said Sur- 





“rogate of the city and county of New-York.” 


“Ata Court held at the Surrogate’s Office in and 
“for the city and county of New-York, on Tuesday, 
‘“‘ the day of , in the year of our Lord one 
‘“ thousand eight hundred and twenty : Present, 
“ J. C. Esq. Surrogate of said city and county. 

“ Whereas upon the petition of A. B. administratrix of all and 
“singular the goods, chattels and credits, which were of C. D. late 





“of the city of New-York, deceased, setting forth, among other 
‘things, that the said deceased was, at the time of his death, seis- 
“edof a real estate within the State of New-York, and that his 
‘* personal estate was insufficient to pay his debts; and praying the 
“aid of the said Surrogate in the premises, an order was made by 
“the said Surrogate, on the day of last past; which 
“has been published for four weeks successively, in two of the 
“* public newspapers printed in the said city, directing all persons 
‘* interested in the estate of the said deceased to appear before the 
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“ said Surrogate, at his office, in the City Hall of the said city, on 
* the day of , then next ensuing, to show cause, if 
“any they had, why so much of the real estate whereof the said 
“ C. D. died seised, should not be sold, as would be sufficient to pay 
‘¢ his debts; and no person appearing to make or offer any objec- 
“tions on that day, and now here at this day, the said A. B. admin- 
“‘ istratrix, as aforesaid, appears before J. C. Esq. Surrogate of the 
“city and county of New-York: Whereupon the said Surrogate 
‘‘ now here proceeds to hear and examine the allegations and proofs 
“ produced by the said A. B. administratrix as aforesaid; and up- 
“on due examination, doth find and adjudge, that the personal es- 
“ tate of the said deceased is insufficient to pay his debts, and that 
“the said administratrix hath applied the personal estate, as far 
‘“‘ forth as the same hath come to her hands, possession or knowl- 
“edge, towards the payment of the debts of the said deceased ; 
‘and that the said C. D. died seised of two certain lots of ground, 
“with the messuages thereon situate, in the city of New-York, 
‘and that one of the said lots of ground and messuage is more 
‘than sufficient to pay the debts of the said deceased; but that 
‘‘the same is so circumstanced, that a part thereof cannot be sold 
‘‘ without manifest prejudice to the heirs of the said deceased: 
‘¢ And therefore the said Surrogate doth order and direct, that the 
‘ said lots of ground and messuages thereon, which is described in 
‘“‘a certain indenture of release, bearing date the day of 
‘¢in the year of our Lord one thousand eight hundred and 
‘¢ made by and between the of the first part, and of 
‘“‘ the second part, and recorded in the office of the Register of the 
‘‘city and county of New-York, in lib. of conveyances, &c. 
‘* page ; reference bemg had thereto will more fully appear, 
‘as follows, to wit :—[ Here insert description. | 

‘* And the said Surrogate doth further order, that the said admiu- 
‘¢ istratrix do make a return of her proceedings on the above order 
‘‘ for such sale as is above directed, to the end that the same may 
‘* be examined by the said Surrogate; and if it shall appear that 
‘ the said sale has been legally made, and all the proceedings fair- 
‘ly conducted, that the said Surrogate shall issue a further order 
‘‘ confirming such sale, and directing conveyances to be made and 
‘executed for the same, according to the provisions of the act en- 
‘‘ titled ‘ An act relative to sales made by order of Surrogates, pass- 
“ed April 12th, 1819 ;? and after paying all the debts of the said 
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« deceased, to distribute the overplus of the monies arising from 
«such sale, to and amongst the heirs of the said C. D. deceased.” 


“ At a Court held at the Surrogate’s office, in and 
“for the city and county of New-York, on Monday, 
“ the day of , in the year of our Lord one 
“thousand eight hundred and twenty : Present, 

“'S. M. Esquire, Surrogate of said city and county. 





‘¢ Whereas, upon the petition of A. B. and C. D. executors of the 
“Jast will and testament of E. F. late of the city of New-York, 
“ merchant, deceased, presented to the said Surrogate, setting forth, 
“among other things, that the said deceased was, at the time of 
“his death, seised of a real estate within the State of New-York, 
“and that his personal estate was insufficient to pay his debts, and 
‘praying the aid of the said Surrogate in the premises; an order 
“was made by the said Surrogate, on the day of last 
“past, which has been published for four weeks successively, in 
“two of the public newspapers printed in said city, directing all 
“persons interested in the estate of the said deceased to appear 
“ before the said Surrogate, at his office in the City Hall of said 
“city, on the day of then next ensuing, to show 
“cause, if any they had, why so much of the real estate whereof 
“the said E. F. died seised, should not be sold, as would be suffi- 
“cient to pay his debts; and no person appearing to make or offer 
“any objections on that day, and now here at this day, the said A. 
“B. and C. D. executors as aforesaid, appear before said Surrogate : 
“Whereupon the said Surrogate now here proceeds to hear and 
‘examine the allegations and proofs produced by the said execu- 
“tors as aforesaid ; and upon due examination, doth find and ad- 
“judge, that the personal estate of the said deceased is insufficient 
“to pay his debts; and that the said executors have applied the 
‘ personal estate, as far forth as the same hath come to their hands, 
“possession, or knowledge, towards the payment of the debts of 
“the said deceased ; and that there yet remains of the debts of the 
“said deceased unpaid, the sum of . And therefore the said 
‘“ Surrogate doth order and direct, that there be sold, and a con- 
“ veyance or conveyances for the same be executed, in due form of 
“law, by A. B. and C. D. executors as aforesaid, all, &c. 
“There take in description. | And the said Surrogate doth 
“further order, that the said executors do make a return of their 
‘proceedings on the above order, for such sale as is above direct- 
‘ed, to the end that the same may be examined by the said Surro- 
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“gate; and if it shall appear that the said sale has been legally ~ 
“made, and all the proceedings fairly conducted, that the said 
‘¢ Surrogate shall issue a further order confirming such sale, and di- 
‘“recting conveyances to be made and executed for the same, ac- 
“cording to the provisions of the act, entitled ‘ An Act relative to 
‘“‘sales made by order of Surrogates, passed April 12th, 1819 ; and 
“after paying all the debts of the said deceased, to distribute the 
“ overplus of the monies arising from such sale, to and amongst the 
‘heirs of the said E. F. deceased.” 

After the procurement of an order, the executor or administrator - 
must advertise, for six weeks successively, that the property is to 
be sold at public vendue, in one of the public newspapers within 
the county wherein such lands and tenements are located and to be 
sold; and, where there is no newspaper printed in the county 
where such lands are situated, then in the newspaper printed at 
Albany, in which the laws of the State are required to be printed, 
and in one of the public newspapers printed in the city of New- 
York. The notice of sale must also be put up in plain written or 
printed characters, for the like space of time, (six weeks successive- 
ly,) in three of the most public places within the town, wherein 
such lands and tenements are situated, to be sold. The following 
may be a form at public vendue : 

“By virtue and authority of an order of 5. M. Esquire, Surro- 
‘‘gate of the county of New-York, the subscriber wil! expese for 
“sale at public auction, on Tuesday, the 25th day of December 
“next, at one o’clock in the afternoon, at the Tontine Cofiee- 
** House, in Wall-street, in the first ward of said city, all that cer- 
tain house, lot of ground, and premises, whereof John Rose, of 
said city, grocer, died seised and possessed, situate, lying and be- 
“ing in the fourth ward of the city of New-York, and known and 
distinguished as Number ten, Roosevelt-street, and on the easter- 
ly side thereof. The said lot is twenty-five feet wide in front and 
“in the rear, and one hundred feet in length on each side. ‘The 
‘‘ dwelling-house is built of bricks, two stories high, with a slate 
“roof, and is in good condition and repair, and newly built, in the 
‘modern style, with a good cellar under the whole, a vault in the 
“ front, with cistern and pump in the yard, as well as every other 
“ conventence for a comfortable residence. 

“The subscriber will give his personal attendance at the place 
‘and hour of sale, and make known the conditions and terms of 
“ payment.” 
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A deed will be executed to the purchaser as soon as the sale shall 
have been confirmed by the Surrogate, and the purchaser complied 
withthe terms. ‘The auction must have closed, and the sale be com- 
pleted, before sun-set-of the day on which the property is adverti- 
sed. The sale must be openly, publicly and fairly conducted, and 
every opportunity afforded to induce a fair price to be obtained for 
the estate so exposed. It is the duty of the administrator or ex- 
ecutor, to have the conditions of sale written and read aloud for the 
information of the purchasers; and these should be plainly and 
clearly expressed, and be annexed to the returns of the proceed- 
ings of the sale to be made to the Surrogate, for his consideration 
and confirmation. 

Having exposed the estate for sale, and the same being struck 
off to the highest bidder, the administrator, or executor, must pro- 
ceed to make out a return to the Surrogate’s office ; and proof must 
be made of the publication of the notice to sell, according to the 
directions above given. And to these may be added the affidavit 
of the auctioneer, stating the facts and circumstances, and instruc- 
tions given to him by his employer, and the result of the sale, the 
party purchasing, the sum paid in advance, with eyery occurrence 
of importance. With these proofs and documents, the administra- 
tor or executor proceeds to make out his return in writing, which 
must be subscribed by him, presented and sworn to. All the facts 
are to be detailed in a succinct manner, and directed to the Surro- 
gate as follows: 

“To S. M. Esquire, Surrogate of the city and county of New- 
York. 

“ The subscriber, administrator of the goods, chattels and credits 
“of A. B. of said city, deceased, begs leave to report to the Surro- 
“gate aforesaid, 

“That in pursuance and by virtue of the authority of an or- 


“der issued and granted by your Honour, on the day of 
“last past, he caused the real estate described in the advertisement 
‘* hereunto annexed, to be exposed for sale on the day of 


* 


‘ 


last past, at the time, place, and mamner, contained in the expla- 
‘nations and conditions of sale hereunto annexed, and marked 1, 


“ 
. 


2,3,and 4: That the auctioneer proclaimed the same publicly 
‘and loudly, and that all the transaction was conducted with {air- 
ness, and without fraud, collusion, or trick, to obtain the most 
money which could be obtained for the same, and to the best ad- 
“vantage: that the said premises were sold to C. D. of the city of 
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“ New-York, Esq. for three thousand two hundred and ten dollars, 
“ which was the highest sum bidden by any person; and that the 
“‘ premises were struck off to him, who has duly paid into the auc- 
¥ tioneer’s hands the sum of one thousand dollars, according to the 
‘annexed conditions of sale,and is ready and-willing to pay the 
“ remaining sum due for the consideration money of said premises, 
‘as soon as the order of your Honour shall be granted, confirming 
“the proceedings in the premises, and authorizing a deed to be ex- 
*ecuted according to the statute in such cases made and provided. 

“The subscriber therefore submits his return, and solicits a con- 
“‘ firmation thereof without delay. 

* A. B. Administrator of C, D. deceased. 

‘“¢ New-York, Sept. 28th, 1821.” 

The Surrogate receives the return, the administrator or executor 
swearing that it is substantially true, and, if no objections are taken, 
issues a further order of confirmation and authority to sign, seal 
and deliver, or to execute a proper deed in such cases. 

“The return thus made out and sworn to, must be filed in the 
Surrogate’s office ; and thereupon, if all is done fairly and regular- 
ly, the order of confirmation is issued in the following form : 


‘ Ata Court held at the Surrogate’s office in and 
“ for the city and county of New-York, on Wednesday, 
“the day of —,in the year of our Lerd one 
“thousand eight hundred and twenty-two: Present, 
“S. M. Esquire, Surrogate of said city and county. 

‘‘ Whereas A. B. did heretofore take out letters of administration 
‘on the estate of C. D. of the said city, merchant, deceased, and 
“did also present a petition to the said Surrogate for an order to 
‘sell the real estate, whereof the intestate died seised, or so much 
“thereof as would be necessary to pay his debts: And upon said 
‘‘ petition such proceedings were had as are directed in and by the 
‘‘ statute in such case made and provided, as by a reference in said 
‘petition, and the proceedings thereupon before the Surrogate as 
‘‘ aforesaid, and the records thereof in the office of the Surrogate 
“of the said city and county, will more fully and at large appear: 
“ And on the day of ,in the year of our Lord one 
“thousand eight hundred and twenty , the Surrogate as afore- 
“said did make an order authorizing the said administrator as 
“ aforesaid, to sell the whole of the real estate, whereof the said 
“C. D. died seised, for the payment of his debts, and to make a re- 
“turn of the proceedings of him the said administrator, in regard 
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«to the said order of sale, to the Surrogate of the city and county 
“aforesaid, to the end that the same might be examined, and to 
‘¢ issue such further order thereon as might be necessary and lawful, 
“ according to an act, entitled ‘ An Act relative to sales made by 
“order of Surrogates, passed April 12th, 1819:’ And the said ad- 
« ministrator having made a report in pursuance of said order to 
“S. M. Esq. Surrogate as aforesaid, of her proceedings in the 
‘premises, and of all the particulars of said sale, under his oath, 
‘which remains on file in the office of the Surrogate of the city 
“and county aforesaid ; by which it appears that the real estate of 
“the said deceased was exposed for sale at public auction, on the 
a day of last past, at the Tontine Cofiee-House in 
“the city of New-York, and was struck off to the highest bidders, 
‘as follows, to wit: Lot Number was struck off to A. Z. for 
“the sum of , he being the highest bidder therefor, subject 
“to all incumbrances, &c. as by reference to said report, and the 
“details therein set forth, will more fully and at large appear : 
“ And the said Surrogate having reviewed and examined the same 
“materially and fully, and finding that the said sales have been le- 
“gally made, and all the proceedings fairly conducted, doth here- 
“by issue his further order confirming such sales, and doth direct 
“that conveyances for the same be executed by the administrator 
‘aforesaid to the said A. Z. the purchaser according to law.” 

On receiving this order, the deed is to be drawn, including all the 
orders in hee verba, from the beginning to the consummation of 
the sale. Conveyances of this description are special, and require 
the supervision and agency, in every case, of counsel. 

It has been held, that where the estate first ordered to be sold, 
proved insufficient to pay the debts, an addition or supplementary 
power, or order, could be granted without new notice. Sed 
quere de hoc. 

Where the estate sold being only a part, whereof the intestate or 
testator died seised, amounts to a suflicient sum to satisfy all the 
debts of the deceased, the administrator or executor applies the 
avails of the sale to the payment of such demands. The monies 
arising from these sales, are by statute declared to be assets in the 
hands of the representative for the payment of debts. 

But where all the real estate, when sold, is inadequate to the 
payment of the debts of the deceased, the monies are brought into 
the office of the Surrogate or Judge of Probates, (which ever may 


have granted the order,) to be by him distributed amongst all the 
AG 
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creditors, in proportion to their respective debts. In cases where 
the Surrogate, or judge of probates, makes the distribution of the 
estate, he must cause notice thereof to be given, by publishing a 
notice of the time and place, at least three months previously, in 
two or more of the public newspapers, for six weeks successively, 
one of which said papers should be the paper, if any, printed in 
the county where the Surrogate or judge of probates shall reside. 
The following is the formula of this notice :— 


“City and County of New-York, Surrogate’s Office, ss : 

‘“‘ Whereas the real estate whereof C. D. late of the city of New- 
“York, merchant, deceased, died seised, has been sold for the pay- 
“ment of his debts, by an order of the Surrogate of the city and 
“county of New-York ; 

“‘ Notice is hereby given, that a dividend and distribution of the 
“ monies arising from the said sale, will be made by the said Surro- 
“gate, at his office in the City Hall of said city, on Monday, the 
“6 3d day of April next, at which time and place all persons having 
“demands against the estate of the said C. D. deceased, are notifi- 
“ed to produce the same. Dated December 30th, 1822. 

‘Signed S. M.” 


At the expiration of the notice, (and not before,) the Surrogate 
or Judge must take an estimate of the nett amount to be divi- 
ded; (n) and after having ascertained the dividend which can be 
made, a decree is entered establishing the same, and a schedule 
made out, showing the amount due to each creditor, and his divi- 
dend in the next column. <A margin must be left for the date to 
be inserted as the monies are paid, so that the dividend declared, 
the whole sum due, and the per centage or dividend, and payment 
to the creditors, may all appear in the same view, and under their 
proper places. A record book of these should be kept in every 
office, and the entries and proceedings be recorded with accuracy 
and precision. Monies brought into the Court of Probates must 
be deposited in the banks of New-York or Albany, subject to the 
order of the said Court. No commissions are allowable in any 
case, either to the Judge of Probates or Surrogate. 

Where infants are interested in any real estate, (0) which may 
be sold by an order of the Judge of Probates, or any Surrogate, 
the executors or administrators of a deceased person may be au- 


(n) On an important collateral point, see 12 Johns. 120. 
(fo) 1 R. L. 453, $ 27. 
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thorized to lease or mortgage the real estate for such sum oF sums, 
as may be necessary to pay debts. This power is, however, in the 
discretion of the Surrogate or Judge of Probates, to whom the ap- 
plication is made. A petition and statement is made out, as in the 
case of application to sell, but no notice is given in the newspapers ; 
and it becomes, therefore, an inquiry of the Surrogate or Judge of 
Probates, of great importance and responsibility, whether this discre- 
tionary power should be exercised. The petition and statements 
should be clear and explicit, and the necessity and propriety of the 
measure, manifest and urgent. The petition is very similar to the 
one for a sale ; and before liberty is given, the applicant must exe- 
cute a bond to the people of this State, in a penalty of double the 
amount required to be raised on such “a or lease, with two 
or more competent securities. 

This bond, if forfeited, may be directed by the Judge of Pro- 
bates, or Surrogate, to be prosecuted ; and the monies recovered, 
are to be applied as the said Judge or Surrogate shall decree, sen- 
tence, or direct, to make good any damages sustained. 

There are numerous other rules and principles to be made and 
adopted in the various and intricate transactions of the administra- 
tion of estates; but in so short a treatise, these must necessarily 
be omitted. General rules only can be laid down, and an outline 
of the proceedings marked out. Itis so in all Courts, and more 
particularly so in every thing relating to the affairs of administra- 
tors and executors, where every case is in some respect different 
from any other; and where the relief and remedy are now regula- 
ted by statute, and with few or no adjudications to assist in forming 
the judgment. 


[We shall, in our next number, proceed to remark on the manner 
pursued and authority granted, in the appointment of Guar- 
DIANS to Infant Children ; a power delegated by statute, and in- 
volving in its execution, consequences important and serious, al- 
Ways interesting, and sometimes extremely arduous and difficult. ] 


—-— 


[In connexion with the preceding article, we take the opportu- 
nity to express the satisfaction with which we have read a little 
treatise upon the same subject, recently published at Salem, Mass. 
[ts title is “4 View of the Jurisdiction and Proceedings of the 
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~ 


“ Courts of Probate in Massachusetts. By Danirt Appieron 
‘¢ “ Wits, keeq.” (the present Judge of Probate for the county of 
7 Essex, in that State.) A plain, practical work of this kind, and 
: executed in so judicious a method, can not but be of great conve- 





a nience and utility to the Judges of Probate, and to the profession : 
j for the profession has almost the same occasion for such a work, as 
r ’ those courts themselves. This is composed of a very succinct 
and interesting “ historical view of the probate jurisdiction” in 
4 that commonwealth: of an exposition ef the former loose and in- 
Pe formal practice in those courts, and the gradual introduction of 
ti proper rules of judicial proceeding : and lastly, of a detailed * view 
i ‘of the present course of proceeding in the Probate Court of Es- 
fi “sex county ;” and we suppose, at least we hope, in the other 
ti Courts of Probate in that commonwealth. 
ny There are scareely any tribunals which have more extensive op- 
ia eration upon property, than our Courts of Probate, taken collect- 
ae ively; and none, where form and regularity of proceeding are, in 
ye general, so little attended to. Upon these Courts, above all others, 
a ought the motto of this work to be constantly enforced: ‘* Keep 


‘“THEM STRICTLY TO FORMS AND TO THEIR DUTY, AND THEY 
‘‘ WILL BE REGULAR, BUT RELAX A LITTLE IN ANY CASE, AND THEY 
‘“‘ WILL LOOK FOR IT IN ALL.” —W ASHINGTON. 

There can be no safety in Courts that proceed without establish- 
ad rules and forms; and little use indeed is there in making a pa- 
rade of rules and forms that are not fairly and strictly observed. | 


ete 








COMMERCIAL CODE OF HAVANA. 


[The editors of the Journal are indebted to Anprew S. Garr, 
Esquire, of the New-York Bar, for the translation of the following 
Code. Mr. Garr’s intimate acquaintance with the Spanish Laws, 
including those of the mother country, as well as those of the colo- 
nies; his knowledge of the practice of the Colonial Courts, from 
prosecuting large claims within their jurisdiction ; and his general 
professional attainments, not only render him peculiarly capable of 
giving us an insight into the maritime laws of Spain and her de- 
pendencies, but of enriching our work in other departments of ju- 
risprudence, to which he may turn his attention for our benefit. 

The knowledge conveyed in this article, is important to this 
country, as a commercial State. ] 


oe 


ROYAL CHARTER establishing the CONSULADO OF HA- 
VANA, granted at Aranjuez, on the 14th of April, 1794. 


THE KING. 


T HE great and well-known increase that the agriculture 
and commerce of the island of Cuba, have for some years past ex- 
perienced, and are every day experiencing, especially in the city 
of Havana, the principal town and port of that important colony, 
is wholly owing to the wisdom and constancy with which it was 
protected by my august Father, who is now in glory; and I, in im- 
itation of him, since my exaltation to the throne, have not ceased 
to give proofs of my paternal watchfulness for the prosperity of my 
loyal subjects in that island. ‘Therefore, among the various peti- 
tions that have been sent to me from different parts of America, 
soliciting the erection of commercial tribunals with exclusive juris- 
diction, for the more speedy and easy determination of mercantile 
causes, I have bestowed particular attention upon that presented 
by the commissioners appointed for the purpose by the magistracy 
and by the merchants of the Havana; and I immediately ordered 
it te be examined by my Ministers of State and of the Cabinet, 
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and that they should obtain the necessary information, 1n order to 
ie determine what might be most suitable for the welfare and pros- 
perity ef the whole of that island. In the interim were presented to 
my Junta of State, a memori aalnd a plan drawn up by Don Fran- 
cisco de Arango y Parreno, agent for the said city of Havana, 
upon the present state of her agriculture, and the means of making 
her more flourishing and rich ; and the principal measures that he 
proposed were, the grant of sundry favours and privileges, which 
he believed most necessary to advance the cultivation of certain 
products, and the establishment of a permanent Junta in that city, 
which should protect agriculture, and enlighten by its instructions 
the planters of the island, according to a certain plan and method, 
which he had stated in his memorial. Having also examined, with 
the necessary deliberation and reflection, the said memorial and 
plan, and heard the opinion respecting them given to me by my 
Council of State, I came to the determination of granting, as I did 
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ir grant by my royal decree of the 22d of November, 1792, sundry 
a of the favours that were asked of me in the said instruments; re- 
ty i serving, until after further examination, the decision of other sub- 
a: jects that were treated of in them ; and hearing, with respect to those 
if subjects, and especially with respect to the erection of the Junta, 
f i my Council of the Indies. And that tribunal having given me its ad- 
4 vice thereupon, and the whole matter having been again examined 
it q in my Council of State, together with the information that I ordered 
i 


lastly to be taken from ministers of the highest rank, credit and ex- 
perience, and possessing my Royal confidence ; my own opinion 
coinciding with the unanimous opinion of my said Council of 
State ; and being desirous by one and the same measure to protect 
and encourage both the agriculture and the commerce of the 
island of Cuba, on account of the intimate connection which exists 
between those two sources of public happiness and wealth; I have 
determined to erect, and I do hereby erect, in the city of Havana, 
the tribunal which the commissioners of the magistracy and of the 
(a merchants solicited, and the Junta which Don Francisco de Arango 
an proposed: to the end that those two bodies being united in the 
iy saine institution, and each of them taking upon itself the discharge 
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Wi of its respective duty, they may form one single Consulado of 
i Agriculture and of Commerce; which, for the present, and until 
i : orders suitable for it be given, it is my will shall be governed by the 
i | following rules: 
1h 
; 
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[. 


This Consulado shall be composed of one president, two consuls, 
nine counsellors or assistants, and one syndic; proprietors of 
estates, or merchants of the Havana, all having their respective 
deputies ; one secretary, one comptroller, and one treasurer. Its 
object shall be the most speedy and easy administration of justice 
in mercantile suits, and the protection and encouragement of agri- 
culture and commerce, in all their branches. The president and 
the Ist, 2d, 5th, 6th and 9th counsellors, shall be proprietors of 
estates: the two consuls, and the 3d, 4th, 7th and 8th counsellors, 
shall be merchants: and it shall be the same with their respective 
deputies. ‘The syndic may belong to either of the two classes. 


II. 


The adminstration of justice shall be the duty of the tribunal, 
which shall be composed only of the president and consuls, and 
shall have cognizance exclusively of all law-suits and differences 
that may occur between merchants or traders, their partners and 
factors, in respect to their commercial negotiations, purchases, sales, 
exchanges, insurances, partnership accounts, affreightments, fac- 
torages, and so forth, of which the Consulado of Bilboa may and 
does take cognizance, agreeably to the ordinances thereof; which 
are to serve as a rule to this new tribunal, for the present, in the 
prosecution and determination of causes in all cases not herein pro- 
vided for: and what is not provided for, either herein, or in the 
said ordinances, shall be decided by the laws of the Indies, or, in 
defect thereof, by those of Castile, without reference to any ordi- 
nances, royal decrees, orders, or regulations, subsequently made. 


Ill. 


The audiences shall be held on the Tuesdays, Thursdays and 
Saturdays of each week ; and when a holiday occurs, they shall be 
held on the following day. But if it shall be found that the three 
weekly audiences are not sufficient, more may be held, as may be 
convenient, even to daily ones; provided, that when their number 
is once fixed, and the days designated, no further change shall be 
made. They shall continue from nine in the morning until eleven, 
or later if necessary. There shall attend at these, a notary to au- 
thenticate the acts of the Court, and two messengers to take care 
of the apartments, and to serve the summonses and papers that 
may be requisite. The president or consul who can not attend on 
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any day at the audience, shall send to be excused ; and not doing 


so, or not having a lawful excuse, shall pay a fine of eight dollars 
for each default. 
IV. 

If any of the three judges shall be a partner with, or related to, 
any of the litigants, or be interested in the suit, he shall abstain 
from attending and voting in it; in which case, and in that of in- 
disposition or accidental absence, the other two may hold the au- 
dience by themselves. But if any one of the three shall be sick or 
absent, or from any other cause shall for a considerable time be de- 
layed in attending, his deputy shall supply his place during his 
non-appearance. 

\. 

The judicial proceedings are always to be conducted in a plain 
manner, and so as to bring the truth to tight and to maintain good 
faith; and the order to be observed in them shall be the following : 
—The litigant appearing at a public audience, shall state, with 
brevity and plainness, his demand, and the party against whom he 
brings it. The latter shall immediately, by means of an officer, 
be caused to appear: and both parties being heard verbally, with 
the witnesses whom they may bring, and the documents that they 
may present, if they can be examined with facility, endeavour shall 
be made to effect an amicable settlement, by proposing to them a 
voluntary compromise, or a submission to arbitration; and if the 
two parties shall agree upon either of those two methods, the suit 
shall be at anend. If they do not agree, an act shall be drawn up 
on the spot, stating, with clearness and distinctness, the appearance 
and the oral proceedings; which act shall be signed by both parties, 
and immediately they shall be made to withdraw; and the judges, re- 
maining by themselves, shall vote, the youngest always beginning. 
Two accordant votes shall constitute a sentence; which, being 
signed by the judges and their notary, shall be executed to the 


amount of one thousand hard dollars. 


VI. 


[f the matter shall be of a difficult nature, and one of the par- 
ties shall request a hearing by writing, (audiencia por escrito, ) it 
shall be allowed him by a signed memorial, with the documents 
that he may produce, without the intervention of a lawyer; and 
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with only the reply, in the same manner of the other party, the de- 
cision shall be given within eight days, or sooner if possible. 


VII. 


In cases where, by reason of any difficult point of law, the 
judges may think that their knowledge and experience are not 
sufficient, they shall act with the advice of a lawyer. And 
that there may be no delay upon that account, they shall have a 
titular assessor, whose duty it shall be to come to the audiences 
whenever the Court may call him, and give his opinion verbally, 
or in writing, as may be desired, upon such questions as shall be 
put to him. 

VIL. 

The president and consuls may also hear the opinion of the most 
approved and experienced counsellors, in suits concerning accounts, 
commissions, or other matters that, by reason of their intricacy and 
importance, deserve particular examination: and in those cases, it 
shall be the duty of the counsellors who may be called in, to come 
to the audiences, and state their opinion, giving place afterwards te 
the voting of the judges, at which they are not to be present. 


1X. 

In suits where the sum in controversy exceeds one thousand dol- 
lars, the remedy of appeal (1) shall be allowed, only from defini- 
tive sentences, or decrees having the force of such, to the tribunal 
of appeals, which shall be composed of the Captain-General and 
two colleagues. Those colleagues shall be appointed by the said 
Captain-General, in the cases of appeal that may occur, by choos- 
ing one of two persons to be proposed by each party: and they are 
to be men of known property, experienced and intelJigent in com- 
mercial matters, and of good name and reputation. For the 
present, I have determined that the Court of Appeals shall have an 
assessor, whose opinion the judges are to take, in the progress and 
determination of all the causes; but without being bound by it, al- 
though it must nevertheless be recorded. 


Nore (1).—The appeal from the sentence of the president and consuls, 
must be interposed within the term of five days before the judge of ap- 
peals and the two associates, who must be registered merchants ; (law 
42, tit. 16, book 9, of the Recopilacion de Indias ;) and if it be made in 
the town where the Consulado sits, it must take place within three days 
from the pronouncing of the sentence; otherwise it is waived. If the 
judge of appeals confirms the sentence, it is executed without the right 
of petitioning for a review ; but not so, if it be revoked. Elizonde 
Pract. univ. Sor. tom. 1. p. 156, n. 5. 
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X. 


The district of the jurisdiction of the Consulado, shall be the 
whole island of Cuba. But, for the greater convenience of the 
litigants, it shall have deputies in the ports and places of most 
commerce, where they may appear necessary, who may take cog- 
nizance with like jurisdiction of mercantile suits in the said ports 
and places : Provided, however, that no deputy shall take cogni- 
zance and determine by himself, but shall be accompanied by two 
colleagues, whom he shall choose in the same manner and with the 
same qualifications, as is directed with respect to those of the 
Court of Appeals, in the preceding article, and in the presence of 
the notary of the cabildo of the town, or some other accredited 
notary. The ports and places for which it may be proper to ap- 
point deputies, shall be designated by the Captain-General, on the 
application of the Consulado, as soon as it shall be established ; 
and an account shall be given to me thereof, for my approbation. 
In the other towns, the places of the Consulado and their deputies 
may be supplied by the ordinary judges, to whom plaintiffs may 
apply, if they shall think fit. The said judges and deputies shall 
govern themselves, in all respects, by what is directed in this ordi- 
nance; and appeals from either of them shall lie to the same Court 
of Appeals. 

XI. 


Appeal causes shall be considered and determined with only one 
memorial on each side, without pleadings of lawyers, in the precise 
term of fifteen days; two accordant votes constituting a sentence. 


XH. 


If the sentence given in the first instance shall be confirmed by 
the judges of appeals, it shall be executed without recourse ; but if 
it be revoked, in whole or in part, a re-hearing (2) may be had in the 
Court of Appeals ; and in the precise term of nine days, the cause 
shall be reviewed and decided by the Captain-General and two oth- 
er colleagues; and agreeably to their judgment, execution may be 


had. 


Nore (2).—The term of petitioning for a review, is three days, if it 
be from an interlocutory sentence ; and ten, if it be from a definitive 
sentence ; computing from the notification. The petition may be in- 
terposed before the notary of the cause, provided it be presented on the 
first audience day; and otherwise the sentence will become res judicata. 
Law 1, tit. 21, book 11, Novisima Recopilacion. Curia Philip. uustr. 
tom. 1. part 5. § 4. num. 12. 
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XIII. 


In causes where the prevailing party is entitled to execution, 
the only remedy of the other, shall be by the appeal of nullity, or 
notorious injustice, to the Supreme Council of the Indies, where 
they shall be finally determined according to law. 


XIV. 


Judgments shall be executed briefly and summarily, by means of 
the messenger and other officers appointed by the president and 
consuls, who shall give for that purpose the necessary orders, and 
the letters requisitorial to the other judges and justices, as occasion 
may require: and the latter shall give them such aid and assistance 
as may be necessary. 

XV. . 

The president, consuls and colleagues of the Captain-General, 
and the deputies, may be objected to, for any sufficient and duly 
proved cause ; and the places of the president and consuls shall be 
supplied by their respective deputies, or any of them; and those 
of the colleagues, by such persons as shall be proposed by the par-_ 
ties, and appointed anew. And the same shall be done in cases of 
disagreement that may occur, and also where the president and 


consuls are disqualified by reason of relationship or interest with 
the litigants. 


XVI. 

When, in the courts of the first or second instance, memorials 
ure presented, which, although signed only by the parties, appear 
io the judges to be drawn up by lawyers, they shall not be received, 
unless the same parties make oath, that no lawyer whatever assist- 
ed in preparing them; and even in that case, every thing in them 
shall be rejected that savours of subtleties and formalities of law ; 
and regard shall be had only to truth and good faith. (3) 


Nore (3).—This rule is in conformity to Law 31, tit. 3, book 3, of 
the Recopilacion de Indias, on which the following remarks are made 
by Don Simon de Viegas, in his Discourse on Courts of Justice, pages 
13, et seq. 

“'The more the Jaws have been indulgent in respect to forms and so- 
lemnities, the more they have corrupted the tribunals, and have render- 
ed justice more uncertain. The Courts of Consulado, among mer- 
chants, are the most authentic and undeniable proof of this truth. It 
was the intention of the laws, that commercial questions should be 
plainly discussed and settled, the truth ascertained, and good faith pre- 
served, without forms or pleadings of advocates. If this regulation be 
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XVII. 


If a doubt or question of jurisdiction shall arise with any other 
court or judge, respecting the cognizance of any cause, endeavour 
shall be made to terminate it amicably, in one or two conferences, 
or by means of mutual official letters, dictated always with due ur- 
banity and moderation, suspending in the mean time every pro- 
ceeding on the part of each jurisdiction. But if, by these meas- 
ures, the affair cannot be terminated within three or four days, the 
proceedings of both jurisdictions shall be passed to the Captain- 
General, on the fourth day, or on the following day at the very 
latest, that it may be formally decided, by two qualified lawyers out 


a good one, it would be proper to make it general, and not to confine to 
merchants the benefits of a law attended with such advantageous con- 
sequences; but the fact is, that such bevefits and advantages do not ex- 
ist. ‘The rectitude and goodness of intention of the maker of the law, 
flattered his imagination with the effects that he expected from the ex- 
ecution of it; but he did not foresee the evils that arise from its abuse. 
A merchant who has a dispnte with another, is not satisfied with making 
to the judge a plain statement of his case, and of the rights that he thinks 
he has, which is what the law intended, and what would certainly 
be proper ; but, distrusting his own ability, and believing that the sci- 
ence and address of a lawyer will give many advantages to his cause, 
he employs one to draw his memorial: the lawyer, in this case, has all 
the liberty that he can desire, to speak without rule, without art, with- 
out attention to principles ; he bas absolutely no view but that of satis- 
fying his client ; because it is he, and not the Jawyer himself, who is to 
put his name to the memorial; and all this, without taking into account 
the irregularities of an ignorant and capricious litigant, who wishes in 
his memorial, either to exhibit the extravagancies of his imagination, 
or to give vent to his resentments, and other things which would never 
be admitted, if it were necessary to give authority to the memorial by 
the signature of an advocate who is circumspect and careful of his rep- 
utation.” 

‘‘ Observe tlie first effect of the indulgence of the law relative to the 
forms of this Court: The law was satisfied with the simple statement 
of the merchant; but he, not satisfied with it, desires the artificial state- 
ment of the lawyer; and as the latter does not make himself responsi- 
ble for its errors, because he does not sign it, it follows, that these state- 
ments have neither the simplicity of the party, because he does not 
make them, nor the scientific artifice of the lawyer, because he makes 
them without rule. If it wasthe intention of the law to take mercantile 
suits out of the hands of lawyers, it wuuld have been a much more cer- 
tain method, to prohibit them from practising in places where there is a 
Consulado; and thereby no injury would have been done in other suits 
not relating to commerce. I have never failed to understand the state- 
ments of the parties, or the reasons of their opinions; but the cases are 
innumerable in which I have not been able to understand the lawyers ; 
and with respect to myself, Il have never been satisfied with my ownD 
pleadings, except in cases in which, notwithstanding a bad school, bad 
habits, and bad exainple, I have disfigured, in only a small degree, the 
plainness with which the litigants have spoken to me of their suits.” 
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of six, who are to determine every competition that may occur: 
and it shall be done in this manner: The Captain-General, as soon 
as he receives the proceedings of both jurisdictions, shall cause to 
be summoned at a certain hour, the two notaries thereof: he shall 
prepare six slips of paper, on which are written the names of the 
six lawyers, who shall always be the deputy of the governor, the 
auditor of war, the assessor of the intendency, the assessor of ma- 
rine, and the two fiscals of my Royal revenue. From these slips 
shall be taken away that of him or them, with whose jurisdiction 
the competition exists; and the others shall be put within an urn 
or jar, in the view and to the satisfaction of all present, by the hand 
of the notary who may authenticate the proceeding, being ap- 
pointed by the Captain-General for that purpose, and not one of 
those above mentioned. ‘The slips being thus put in, and the jar 
well shaken, the notary of the Consulado shall draw out one, and 
the notary of the competing jurisdiction another; and the two 
whose names shall be written thereon, shall be the persons to de- 
cide that competition: For which purpose the Captain-General 
shall cause to be passed to them, at the same time, the proceedings 
of both jurisdictions ; the one taking those of one jurisdiction, and 
the other those of the other, so that they may examine them si- 
multaneously ; and after examining the grounds of each, may de- 
clare, within the precise period of three days, the jurisdiction that 
is to take cognizance ; and that one shall be deemed competent, 
and may continue to take cognizance without further dispute, and 
to the absolute exclusion of the other. In case of disagreement, 
there shall be drawn by lot, one of the slips that remaincd in the 
urn; and he whose name is written on it, shall be the umpire ; 
which slip shall be drawn by the hand of the notary authenticating 
this second proceeding, which is likewise to be had with a previous 
summons, and with the assistance of the other two notaries, in the 
presence of the Captain-General ; and so, upon each occasion, 
shall be inviolably preserved the solemnity and publicity, that 
have been directed; and no person shall be prevented from ap- 
proaching to witness the proceedings, though he may appear te 
have no concern in them. 


XVITII. 


When the tribunal or judge with whom the dispute may occur, 
shall be out of the city, and at sucha distance that it is not possible 
to terminate it within the four days, so much time only shall be al- 
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‘ 
lowed as may be necessary for sending te each other, four official let- 
ters, two on each part; and the jurisdiction sending the fourth let- 
ter, shall transmit, on the same day, its proceedings to the Captain- | 
General, giving notice thereof to the other jurisdiction, that it may 
transmit its own, and that the dispute may be decided within the 
period designated, and in the same manner prescribed by the pre- 
ceding article. To assist at the drawing, and to take outa slip on 
the part of the rival jurisdiction, the Captain-General shall cause 
to be summoned some one notary of those who practice in the 
same jurisdiction within the city. 
XIX. 

The president and consuls, and their deputies in the ports and 
places where they may be established, shall be looked upon by all 
persons as judges, placed by me to administer justice ; and any 
one whe may dare to be wanting in due respect towards them, shall 


be proceeded against according to the provisions of the 47th law, 
in title 46, book 9, of the Recopilacton de Indias. 
XX. 

All persons who, in the district of the jurisdiction of the Con- 
sulado, and after the publication of this ordinance, shall form. mer- 
cantile companies, and those who shall build or purchase vessels 
to trade without the ports of the said district, shall do so by. a 
public instrument, stating the partners, funds and shares of each ; 
and within the precise term of fifteen days, if it shall be in Ha- 
vana, and two months, if in any other part of the island, they 
shall deliver an authenticated copy to the president and consuls, 
under the irremissible penalty of fifty dollars; and under the same 
penalty, the companies already formed are to present their instru- 
ments, and the present proprietors of vessels, their documents of 
property therein, within four months from the publication of’ this 
erdinance. To the same penalty every person shall be subject, 
who, without giving information to the president and consuls, shall 
set up by himself a commercial house, ware-house, store or shop. 
The notary shall make separate registers of each, for the govern- 
ment of the tribunal, as occasion may require. 


[The remaining rules relating to the functions of the Consulado, 
as an institution for the advancement of the agriculture and com- 
merce of the island, are omitted as foreign to the object of this 
publication. | 





























ADMIRALTY JURISDICTION. 


Case of the United States vs. La Vengeance, 3 Dailt. 297. 
Case of the United States vs. the Sally, 2 Cranch, 400. 


Case of the United States vs. the Betsey and Charlotte, 4 Cranch, 
443. 


Case of the Samuel, 1 Wheaton, 9. 


Tat a ship or a package of merchandize, seized by an 
officer of government, for a supposed violation of an act of Con- 
gress, concerning the trade or, revenue of the country, should, 
under any circumstances, be libelled in a court of admiralty, and 
proceeded against as prize of -war, has always appeared to us in- 
comprehensible ; and we have never been able to reconcile it to our 
notions of law. We find, however, that such has been the practice 
in the several District Courts throughout the United States, for at 
least six and twenty years; and that although it has been frequent- 
ly called in question in the Supreme Court at Washington, it has 
invariably received the sanction of that tribunal, where it has been 
uniformly held, that there are circumstances under which such 
seizures become cases of admiralty and maritime jurisdiction, 
and must be dealt with in the manner above stated. What is the 
precise extent of this doctrine, and in what exact terms it may be 
expressed, we have not been able to gather from the adjudications 
which have taken place on the subject, and which we shall present- 
ly introduce to the notice of our readers : we can only learn, that 
it comprehends one or both of the following descriptions of cases, 
viz: 1st, Seizures made for acts done upon the sea, or upon wa- 
ters navigable from the sea; and 2dly, Seizures made upon the 
sea, Or upon such waters. But taking it either way, or in both, it 
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is liable to the strong and decided objection, that it excludes the 
trial by jury in a numerous and important class of cases, that are 
highly penal, and to which the government and its officers are of 
course always parties; and this, in our opinion, is a most unan- 
swerable objection to any rule or principle whatever, and has been 
so, from the time of the Saxon Heptarchy. Such a doctrine we 
little expected to meet with in an American book of reports: it 
is totally out of all keeping with the free institutions which we have 
been at so much pains to establish, and of which we have so much 
boasted ;_ it is fit only to be asserted in the courts of an absolute 
monarch. If Charles the First had claimed for the High Court 
of Admiralty in England, the jurisdiction which this doctrine 
assigns to every court of admiralty in the Uuited States, we have 
no doubt that it would have been considered by his subjects, 
full as serious an encroachment upon their liberties, as the levying 
of ship money; and, by giving an additional spur to their resent- 
ment, would probably have brought him some years sooner to the 
block: and if the claim had been set up by either of his sons that 
succeeded him, it would probably have accelerated the final ruin of 
that unfortunate house. 

The turbulent and stubborn spirits of those times, would have 
known no difference between taking this property by confiscation, 
without a previous conviction by the verdict of twelve men, and 
taking it on pretence of taxation, without the previous consent of 
Parliament. 

That Court, however, never pretended to any such jurisdiction : 
it is a jurisdiction that appertains, and has always appertained ex- 
clusively, to the Court of Exchequer, whose peculiar province it 
is, to take cognizance of all forfeitures accruing to the crown, 
whether they accrue by land or water, and whether they grow out 
of maritime affairs, or things connected with them; or whether 
they arise from things with which maritime considerations have 
nothing to do; and which proceeds upon them in all cases, accord- 
ing to the course of the common law. This will appear by ref- 
erence to Parker’s Reports, p. 21. 273.—182. 227. and 1 Anstru- 
ther’s Cases in Exchequer, 52. The case in Anstruther is thus 
stated: “After a verdict for the crown, Rous moved in arrest of 
‘judgment, on the ground that the information was uncertain 
‘¢ and insufficient ; it stated that the officers seized the vessel within 
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« four leagues of the coast, having on board Geneva and Currants 
“liable to forfeiture, on being imported into the ports of this king- 
“dom.” 

What this point depended upon, or how it was decided, is no 
way material to our present purpose; we cite the case merely to 
show, that seizures made upon the water, are, in England, of 
common law cognizance; which position it conclusively proves ; 
and there are many other cases to the same effect, as well in that 
book, as in Parker and Bunbury, both of which are also Exchequer 
Reports. If any further authority is wanting, take the following 
passage in Lord Hale’s Treatise on the Customs, published in 
Hargrave’s Law Tracts, vol. 1. p. 226. 

“Though a title of forfeiture be given by the lading or un- 
“Jading, the customs not paid, yet the king’s title is not complete, 
“tillhe hath a judgment of record to ascertain his title; for 
“ otherwise there would be endless suits and vexations; for it may 
“be, ten or twenty years hence, there might be a pretence of for- 
“ feiture now incurred. 

“The king’s judgment is upon an information, which may be 
“either for the king alone, or for the king and informer; and these 
“informations are of two kinds, viz : 

“ An information without a seizure, where the surmise is, that 
* goods uncustomed came to the hands of the defendant, wherein, 
“if the defendant be convicted, he answers the value of the goods. 

“Or else an information upon a seizure, which is against no 
“ person certain, but the party that seizes the goods uncustomed, 
“prefers an information in the Exchequer; praying that the 
“goods may remain forfeit, upon which there goes out a writ to 
“appraise the goods; and upon the return of the appraisement, 
“ proclamation is made, that if any man will come in, he shall be 
“heard. Ifupon or before this proclamation, the owner will come 
“in and plead, he may thereupon have the same delivered upon 
“security, if the same be bona peritura. But if none come in to 
“plead to the forfeiture, judgment is given that the goods remain 
“forfeited. And this judgment concludes the party’s interest ; 
“and it is but reasonable that it should do so; for he hath notice 
“of the suit, 

“1. By the seizure. 

“2. By the appraisement, which is publicly done in the custom- 
“ house by the king’s writ. 

45 
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“3, By the proclamation in that court, whereunto all matters of 
“this kind do come ; for no information of this nature lies in any 
“ other court in England. The king may inform upon a devenit 
“in what court he pleases. But there can not be an information 
“ upon a seizure thus to condemn goods by proclamation, but only 
“in the Exchequer: and the reason is, because upon all such 
“seizures every person concerned, may have and know a certain 
“ place to resort unto for his remedy in this kind.” | 

From the case in Anstruther, it appears, that seizures made on 
the sea, and for offences committed on the sea within four leagues 
of the coast, are cognizable in the Exchequer: and from what 
Lord Hale says, it seems that seizures cognizable in the Ex- 
chequer, are not cognizable any where else: nor have we been 
able to find a single case to coutradict the foregoing authorities. 
Indeed, we are confident there is none; and we think we should 
hazard nothing in challenging the best read lawyer, or most keen- 
scented case-hunter in the whole country, (we care not if his 
mind be a perfect index of the whole law—a complete travelling 
library,) to produce an instance, from all the books, ancient and 
modern, in which the cognizance of such cases has been claimed 
by the court of admiralty, and allowed by the courts of common 
law. So much for the law of England ; and now for our own. 

The first case that occurred upon this subject in the United 
States, was that of the Vengeance, a French privateer, in the year 
1796, reported in 3 Dall. 297. It was a case, as the report informs 
us, of an information filed ex officio by the District Attorney of 
New-York, in the United States District Court of that State, set- 
ting forth, “ That Aquila Giles, marshal of the said district, had 
“seized to the use of the United States, as forfeited, a certain 
‘schooner or vessel called La Vengeance, with her tackle, apparel, 
“and furniture, the property of some person or persons to the said 
“ Attorney unknown; for that certain cannons, muskets and gun- 
“ powder, to wit, 2 caunon, 20 muskets, and 50 boxes of gun- 
“ powder, were, between the 22d of May, 1794, and the 22d of 
“ May, 1795, exported in the said schooner or vesse!, from the 
“said United States, to wit, from Sandy Hook in the State of New- 
“ Jersey, (that is to say, from the city of New-York, in the New- 
“ York district,) to a foreign country, to wit, to Port de Paix, in the 
“Island of St. Domingo, in the West-Indies, contrary to the pro- 
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« yisions of the act in such case made and provided,* &c.;” ‘and 
“praying judgment of forfeiture accordingly. A claim was filed 
“on behalf of the owner of the privateer, denying the expertation 
“of cannon or muskets; and alleging that the gunpowder consti- 
“tuted part of the equipment of the Servillante, a frigate belong- 
“ ing to the Republic of France, and had been taken from her, 
“and put on board the privateer, to be carried to Port de Paix, by 
“order of the proper officer of the said Republic. It was also 
“ alleged, that the schooner, after her arrival at Port de Paix, was 
“bona fide sold, to one Jaques Rouge, a citizen of the French Re- 
“ public, in whose behalf the claim was filed. 

“After argument, the District Judge decreed that the schooner 
“should be forfeited: but upon appeal to the Circuit Court, the 
“judgment was reversed. From this judgment of the Circuit 
“ Court, a writ of error was brought on behalf of the United States ; 
“the general errors were assigned, and the defendant in error 
“pleaded in nullo est erratum. ‘The issue was argued on the 10th 
“of August by Lee, Attorney-General of the United States for 
“the plaintiff in error, and by Du Ponceau for the defendant ; 
“but no exception was taken by the former in reference to the 
“merits of the cause. 

“ Lee, Attorney-General.—There are two grounds on which 
“this writ of error is to be supported—tist, That it is a criminal 
“cause, and therefore it should never have been removed to the 
“Circuit Court, the judgment of the District Court being final 
“in criminal causes: And 2d, That even if it could be considered 
“as a civil suit, itis not of admiralty and maritime jurisdiction, 
“and therefore the Circuit Court should have remanded it to be 
“tried by a jury in the District Court.” 

To these points we do not entirely agree; but we shall reserve 
what we have to say about them until we get a little farther on. 


The opinion of the Court was expressed in the following laconic 
terms : 


“ By the Court. We are perfectly satisfied upon the two points 
“that have been agitated in this cause. In the first place, we 
think that it is a cause of Admiralty and Maritime Jurisdiction. 


* The information was founded on the act of Congress, passed the 22d 
of May, 1793, prohibiting for one year ensuing, the exportation of arms 
and ammunition. [Note by the Reporter. | 


The Reporter is mistaken in the date of the act. It was passed in 1794. 









































en 
Peet 
4 


et geet 
* 


SAB Sate 
uti Saha) ; 
5 
‘ 


+t % 
PN a oe Ao a 


oe ee Fn ibe 
Cat eS oF aha 
See ee 


Seeeeaitertiach ita 


o> ait re ee > r 


TOE PRP. By a at 


LE a ea iat ator 


See cae ae cadiin7-d-on./deaaea aie 


ela teeter ane at ete ae 


i} 





par eno aeons 
ST a a ICR AR TIN ome 
‘ Sraeoall ‘ae 


Tae FE ee te Le ES Woes LOT ae GR eS MLS 





at ol 
=> 

ee p 

ESS 





I a 8 a Fs —s 
ad - <a Sn 

re 

5. Sa 


— 
RiP See re eee 


od 
ae e , 
ae en ee 


= rae 


Te ee ee 


Sis 


ow 


ante 


ee ee 
or == ~. 


ee 


ao <tneeeamaiate niin aie cee oy 


Sheer eer tac ae 
Se a 
SSS ane poet 
= a 






eh et NE RC ttle Sore 


SS 
anaes 





; ELT REESE SIS EEA OS SAN RNS RETR. 


4 


ae 
ah 
Wy 
Fa 
ro 

} 

a 
i, ‘ 
iF 
Pa 
if 

i ut 








372 ADMIRALTY JURISDICTION. 


* ‘The exportation of arms and ammunition is simply the offence ; 
‘‘and exportation is entirely a water transaction. It appears, in- 
‘deed, upon the face of the libel, to have commenced at Sandy 
“ Hook ; which certainly must have been upon the water. In the 
“next place, we are unanimously of opinion, that it is a civil 
‘cause; and that the appeal to the Circuit Court was regular, as 
“it was a cause of admiralty and maritime jurisdiction.” 

We are told, in the outset of this case, that it was an informa- 
tion filed ex officio, by the District Attorney, and so it should have 
been; but not in the name of the United States, which, as the 
cause ts entitled The United States vs. The Vengeance, we presume 
was the fact. All informations ought to be entitled, The Attorney 
General, or District Attorney, as the case may be, vs. such a thing, 
or such a person. When the proceeding is in rem, so long as it 
remains zn rem, that is to say, until some owner appears and claims 
the property, and is permitted to defend it, it is entitled as in this 
case; but where an owner appears, the title is changed, or at least 
ought to be; and the name of the owner substituted for that of the 
thing. This, however, is of no great mdément at present; our 
main business is to inquire, what is an information. 

‘¢ An information,” says Bacon, “‘ may be defined an accusation, 
“or complaint, exhibited against a person for some criminal of- 
“< fence, either immediately against the King, or against a private 
* person, which from its enormity or dangerous tendency, the pub- 
“lic good requires should be restrained and punished ; and differs 
“ principally from an indictment in this, that an indicument is an 
“accusation found by the oath of twelve men; -whereas an in- 
‘‘ formation is only the allegation of the officer who exhibits it.” 
And further he says, that “ for an offence, principally and more 
“immediately against the King, an information may be exhibited 
‘in the name of the King’s Attorney General, and such informa- 
“tion may be filed without any application or leave of the Court, 
‘¢ and the party shall be obliged to answer the same.” Bac. Abr. 
vol. iii. (Phil. Ed.) p. 636. Tit. Informations, Letter A. 

Informations then are criminal proceedings. There is, how- 
ever, one species of information, an information in the nature of a 
quo warranto, which, as it is now commonly used for the mere pur- 


pose of trying a civil right, has come to be regarded as in substance 
amere civil remedy. When, for example, a controversy arises 
concerning the validity of an election, as where the question is, 
whether A. or B. has been duly elected constable of a certain town, 
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or mayor of a certain corporation, this proceeding furnishes a 
ready and convenient mode of bringing the matter to an issue, and 
putting it in train for adjudication by a court of law; the officer 
de facto, being charged in the information with having unlawfully 
usurped the office in question. And though it does in terms 
charge him with having done this with force and arms, which 
makes the offence a misdemeanor, and though in case of convic- 
tion it is customary in pronouncing judgment of ouster, to impose 
a fine upon the defendant, yet all this, it is well understood, is 
mere form: no proof of any actual force or trespass being neces- 
sary at the trial to sustain the information, and the fine being mere- 
ly nominal. 

Still such informations may be, and frequently are made the in- 
struments of criminal prosecutions ; and it is consequently correct 
to class them with criminal proceedings. Such we therefore say, 
all informations are, without any exception. They are, moreover, 
proceedings at the common law. No proceeding that is not a com- 
mon law proceeding can be called an information; and this we 
must beg leave to insist upon, notwithstanding what is said in the 
case of the Samuel, 1 Wheat. 9, which we shall state at large in 
the course of this article, and where one of the questions was, 
whether a forfeiture given by a statute, and declared to be recover- 
able “ by an action of debt, indictment or information,” could be 
recovered by a libel ina court of admiralty. The Chief Justice, 
adverting to the very able argument made in that case by Mr. 
Daggett, of New-Haven, on behalf of the claimants, observes as 
follows: “ Debt, indictment, and information, are said to be tech- 
“nical terms, designating common law remedies, and consequently 
“marking out the courts of common law, as the tribunals in which 
“alone, prosecutions under this act* can be sustained. There 
“would be much force in this argument, if the term information 
“were exclusively applicable to a proceeding at common law. But 
“the Court is of opinion, that it has no such exclusive application. 
* A libel on a seizure, in its terms andsin its essence, is an informa- 
“tion. Consequently, where the cause is of admiralty and mari- 
“time jurisdiction, and the proceeding is by information, the suit is 
“not withdrawn by the nature of the remedy, from the jurisdiction 
“to which it otherwise belongs.” Now for our part, we must say, 
we have always understood that the terms “ debt, indictment, and 


* The Non-importation Act. 
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> are technical terms, and do designate common 


“ information,’ 
law remedies; we believe there is no instance to be found in any of 
the books of their being used to designate any other; and until 
some such instance shall be produced, we must beg leave, with all 
due deference, to adhere to this opinion, whoever may hold the 
contrary. ‘The meaning of a word ts a question of fact, upon 
which the opinion of one man, with the same evidence before him, 
is, generally speaking, as good as that of another; and upon 
which no man is more likely to be right on account of any superior 
intellectual endowments, or scientific attainments, for which he 
may be distinguished, since these co not invariably nor even 
commonly, render men better judges of facts, and, not unfrequent- 
lv, have made them much worse ones. And how is an opinion to 
be formed on a subject of this sertr) Why it is plain enough, that 
when we know that a word bears a given meaning, and is com- 
monly used to convey that meaning, and at the same time, do not 
know that it is used to convey another, it is prima facie a fair pre- 
sumption that it has no other; and if any man contends that it has, 
and insists upon our receiving aud applying the word in a sense 
different from that in which we have been accustomed to use it, he 
is bound to produce his proof, and to show us the authority of 
books, for the meaning he seeks to establish ; which, unless he does 
this, we have an unquestionable right to reject. It is no matter 
what reasons he may have in his own mind; no other man is 
bound to take his opinion upon trast, and adopt it without knowing 
why or wherefore; and as the Chief Justice has produced no ex- 
ample from the books in favour of any other meaning of the word 
information, than the one in common use, in which it certaily sig- 
nifies a common law proceeding; a proceeding that can be in- 
stituted only in acourt of common law; he must excuse us for 
saying that this, in our opinion, is its exclusive meaning, and that 
we cannot consent to adopt any other. 

Neither can we agree that * a libel on a seizure is in its essence 
‘¢ an information,” or any thing in the shape of an information : it 
is something totally distinct and different; as different as one law 
proceeding can possibly be from another. The two things have 
nothing whatever in common: there is no one point of resem- 
blance between them, except that each may be generally and truly 
defined, to be a statement of a case intended to be presented 
to some tribunal of justice, and brought before it for adjudication. 
But this no more proves them to be the same thing, than 1 
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proves a bill in chancery to be a declaration in a court of com- 
mon law, or both to be an indictment. There is no proposi- 
tion. however absurd, that may not be established by this sort of 
reasoning: it may be proved in the same way that a dead man is 
alive, and that all the words in the English language have one 
common signification. + 

As the proceeding in the case of the Vengeance is called an in- a 
formation, in the report, we are bound to presume that it was an i 
information in fact, and intended to be so ; or, in other words, that i 
the District Attorney, at the time he commenced it, intended that 
itshould be a common law proceeding, and not a libel on the ad- 
miralty side of the court. If he had meant it for a libel, he would 
doubtiess have called it so; and if he had called it so, it would have 
been so called in the report; and as far as can be judged from this, 
it does appear to us, that at the time he filed it, he had not a single 
admiralty idea in his head; that he thought of nothing but the 
usual Exchequer process in England, in all similar cases. But 
he seems very soon to have forgotten what he intended to do; for 
we find him permitting the owner of the privateer to come in and 
answer the information, by filing a claim, setting forth the special 
grounds of his defence, instead of putting him to plead the gener- 
al issue, as in all other criminal cases; issuing a venire facias, to 
summon a jury; and going on to trial and judgment in the ordinary 
mode. ‘The owner, or his counsel, conceived this to be a case of 
admiralty and maritime jurisdiction: probably without much ex- 
amination of the subject, and from a vague idea that all things 
done upon the water, or, as Chief Justice Marshall has expressed 
it, “all water transactions,” were cognizable in the court of admi- 
ralty; and, with this notion of the matter, came forward to defend 
the vessel in the admiralty way, without thinking or inquiring 


whether it was right or wrong, as many other things of this sort 





are daily done in the profession, and by the best lawyers. Such 
mistakes will happen in every man’s practice, especially where 
men are compelled to practice in several diferent branches of the 
profession at the same time, and nobody need be ashamed to 
acknowledge them; all the shame lies in refusing to acknowledge 
them, when they are discovered and clearly pointed out. The no- 
tions of the District Attorney, it is altogether likely, were almost 
as loose upon the subject as those of his adversaries, and their pro- 
ceedings misled him: he took it for granted they were right, or 
rather it did not occur to him or to them to consider whether they 
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were or were not; and thus the case was transferred from the com- 
mon law side to the admiralty side of the court, and was converted 
from an information into a libel. It was a very strange transposi- 
tion to be sure; but we think we have accounted for it in a very 
natural way. In this way it happened that the question of juris- 
diction was not raised for the consideration of the District Court, 
which fell into the mistake of the parties, pretty much as a matter 
of course; and that question being still kept out of view in the 
Circuit Court, the subject escaped the attention of that court also, 
The first notice that is taken of it in the whole course of the 
cause, is by Mr. Lee in his argument before the Supreme Court on 
the writ of error, where the objection came entirely too late, for it 
came in the shape of an objection against the plaintiffs own pro- 
ceedings, which can never be admitted. The case now stood upon 
the same footing as if it had in fact been a libel in the first instance, 
and though we have no doubt that the history we have above given 
of it is literally a true one, yet it was one which the Supreme 
Court could not hear from the mouth of the Attorney-Gene- 
ral. He could not be allowed to say,, that the proceeding 
was originally right, and became wrong by a mistake of the Dis- 
trict Attorney ; and that the District Attorney was led into that 
mistake by the defendant. It was no matter whose mistake it was: 
the District Attorney had adopted it, and made it his own. Now 
itis a general rule, that a party can not reverse a judgment for 
errors committed by himself; this objection was therefore ill taken, 
and not only so, instead of proving the judgment of the Circuit 
Court to be wrong, it clearly proved it right; the objection is, that 
the cause ouglit to have been tried by a jury; and to this we 
agree, the not trying it by a jury, in the District Court, rendered 
the judgment of that Court erroneous, and consequently the re- 
versal of it in the Circuit Court was right. It is of no importance 
that the latter Court did not assign this as a reason for that rever- 
sal. The reasons they assigned were good ; but this was a better 
one; and even if the others had been bad, would have fully sus- 
tained the judgment of reversal. As for the idea of Mr. Lee, 
that the Circuit Court was bound to remand the cause to the Dis- 
trict Court to be tried again, and by a jury, it is entirely a misap- 
prehension; they were not bound to do any such thing. All they 
had to look to was, whether the judgment was right or wrong; 
if wrong, it was their business to reverse it, and if right, to affirm 
it. The only way in which a cause removed by a writ of error 
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ean be sent back to be tried over, is by aremittitur with an award 
of a venire facias de novo, which clearly could not issue in this 
case, as there had been no venire, and a thing can not be done over 
again, which has not been done at all, and was never even attempt- 
ed. . And beside that, if a venire facias is necessary, the Circuit 
Court issues that process itself, and has no occasion to send the 
cause back to the District Court, that it may be done there. This 
objection of Mr. Lee, then, however true in principle, went to the 
total overthrow of his whole argument; and instead of shaking 
the judgment of the Circuit Court, placed it on an immoveable 
founlation. It does not appear that this consideration had any 
influence on the Supreme Court, in leading them to affirm the 
judgment of the Circuit Court; but we are by no means sure 
that it had not. The opinion of the Chief Justice, as printed in 
the report, is so very brief, that we can hardly think it contains all 
that was said by him on so interesting a question. It is not im- 
probable that the reporter may have omitted some of his observa- 
tions, and that, if we had them, we should find that one main rea- 
son for affirming the judgment of the Circuit Court, was the one 
we have assigned. Nor is it any proof to the contrary, that no 
such reason is adverted to, in what is said by the Court concerning 
this case, in the subsequent cases where this is cited. It wasa 
good while before these cases occurred: by that time the Court 
had forgotten what their reasons were, and were obliged, no doubt, 
to refer to the report to refresh their memories, and finding no such 
reason there, it did not occur to them that any such had ever been 
assigned as had operated upon their minds; at least, we think this 
isa plausible conjecture. But whether it be or not, the existence 
of a good reason for the judgment of the Court, in the case in 
question, independently of the reasons assigned, completely de- 
stroys its authority, as to the grounds on which it proceeded. An 
adjudication upon a point not necessary to be passed upon, is a 
mere obiter dictum, and can not bind in any future case. And 
that the question whether this was a case of admiralty and mari- 
tine jurisdiction, was not necessary to be passed upon, has been 
rendered manifest; because it has been shown that there were 
other grounds in the case, on which the same judgment might 
have been rendered. This case then falls to the ground, and ne- 
cessarily carries with it all the other cases which have since follow- 
ed it, and which do not pretend to rest upon any other foundation 


than what this affords them. It is a very singular case; it is one 
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of the most remarkable that we have ever met with, in the whole 
course of our reading; for we find that the officer who began the 
prosecution, set out in the right path, but almost immediately lost 
himself and wandered out of his way: it passed through two 
Courts successively, without any discovery being made of the mis- 
take ; and when it came to the third Court, we find another public 
officer, of high rank at the bar, taking a right objection, and urging 
it toa wrong purpose ; and the Court giving a right judgment, and 
assigning the wrong reasons. 

We have a decided conviction that this view of the case is cor- 
rect; and we can not persuade ourselves that our readers will not 
agree with us. But it is due to the importance of the subject, to 
consider the reasons assigned by the Court more at large. Yet, 
before we proceed to this task, we must point out another error 
committed by the Attorney-General, and which we had well nigh 
passed over. He says, that because this was a criminal case, the 
judgment of the District Court was therefore final. For this 
principle we know of no authority. A writ of error will undoubted- 
ly lie in criminal, as well as in civil causes. ‘The only difference is, 
that in the latter, the party has a right to a writ of error as a matter 
of course, and may sue it out himself; and in the former, must 
have the fiat of the Attorney-General, which, upon all convictions 
of felony or treason, that officer may grant or withhold at his 
discretion; but upon convictions of misdemeanors, it is due ex debito 
justitie, if there be reasonable doubt as to the correctness of the 
conviction ; and if he withholds it, he does so at his peril. The 
refusal of his fiat in such a case, would be good ground of com- 
plaint against him; in England, to the king in council, and in the 
United States, to the president. The king, or president, as the 
case might be, would have a right to direct the allowance of the 
writ of error; and if the refusal should appear to have been wil- 
ful, would, in justice to the public, be bound to remove him from 
office. 

This error of the Attorney-General we have thought it necessa- 
ry to point out, lest by passing it over, we might seem to adopt it; 
and as to the main subject under consideration, the merits of the 
doctrine contained in Chief Justice Marshall’s opinion, we think, in 


the first place, it is a very hard thing, that the:trial by jury should 


be denied to an American citizen, by the laws of this country, 
when in the same case it would be granted to a British subject, by 
the laws of England. Every Englishinan habitually regards this 
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mode of trial as his birthright; and so it really is. It is secured 
to him by the famous magna charta, an instrument which justly 
deserves all the celebrity it has acquired; for we may say of it, 
that it is not only what it has been so often called, the strongest 
bulwark of civil liberty, but also one of the greatest monuments of 
human wisdom, that has ever been executed. The twenty-ninth 
chapter of it prohibits the infliction of punishment upon any individ- 
ual, “nis?,” to use the strong, though simple language of the statute 
itself, “per legale judicium partum suorum, vel per legem terre. 
It is a legislative enactment that would have done honour to any 
age or country ; and when we consider the rudeness, and lawless- 
ness, and ignorance, of the age in which it was framed, we can 
never sufficiently admire it. In our judgment, none of the 
boasted codes of Greece or Rome—neither the laws of Lycurgus, 
nor of Solon—nor the twelve tables—nor the whole body of the 
civil law, contains any thing to be compared with the provisions of 
this chapter. And that the barons of King John, who, with all 
their nobility, and pride of birth and chivalry, and deeds of arms, 
could scarcely read or write—a race of men whose whole lives 
were devoted to the chase, or to the field—should, ina few days, 
and in the midst of the tumult and confusion of a civil war, have 
sketched, with the points of their swords, the outlines of a system 
of government, surpassing all the systems of antiquity, is truly a 
matter of astonishment: it will ever remain one of the wonders 
of the world. 

But every American citizen has as good a right to the benefits 
of magna charta, as a British subject; for the great principles of 
that statute, are the fundamental law of this land in every part of 
it: and that a British subject placed in the situation of the owner 
of the Vengeance, would have had his case tried by a jury, is man- 
ifest from the authorities above cited, in relation to the English 
Court of Exchequer. What good reason can be assigned, then, 
why there should not have been atrial by jury in that case? 
None that would not equally lie against that mode of trial in Eng- 
land, under similar circumstances. Why then has not the English 
practice in this respect been adopted? ‘There is nothing in the 
federal constitution, nor in any act of Congress, that binds the 
Courts of the United States to follow implicitly the English prac- 
tice in all cases; but that an adoption of it is in many cases, called 
for by the essential ends of our institutions, and the free character of 
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our government, will not be denied; and we think that this is one 
of those cases. 

The owner of the Vengeance, it is true, was not an American 
citizen; but he was defending his property in an American court 
of justice, and he stood clothed with all the rights which any man 
could have claimed. By the third article of the Constitution of the 
United States, sec. 2, it is declared, that “the trial of all crimes, 
“except in cases of impeachment, shall be by jury.” The word 
“crime,” as here used, comprehends every species of indictable of- 
fence; and, consequently, every thing forbidden to be done by any 
act of Congress: for if any thing is done, which a statute expressly 
forbids, itis indictable. But though indictable offences are here in- 
tended, it is not necessary to entitle a party to the benefit of this arti- 
cle, that he should be prosecuted by indictment. He has an equal 
right to claim it, though lie be prosecuted by writ, bill, plaint, or 
information. The right depends upon the nature of the offence, 
and not upon the form of the prosecution : it grows out of the con- 
sideration, that punishment is sought to be inflicted. The spirit of 
the article goes to inhibit the wnfliction of punishment, without trial 
by jury; and itis in exact accordance with the spirit of the twenty- 
ninth chapter of magna charta. Neither let it be imagined, that 
it applies only to prosecutions in personam, and not to prosecutions 
in rem; for a prosecution begun zz rem, becomes, in effect and in 
form, a prosecution in personam, the moment the owner of the 
thing appears to defend it. As for mere bales and boxes of goods, 
we do not mean to say that the trial by jury is of any consequence 
to them ; but it is certainly a thing of some moment to the mer- 
chant, whose whole fortune they compose, and whose every hope 
and prospect in life is, perhaps, depending on the issue. The arti- 
cle is manifestly levelled at all penal prosecutions ; and if the case 
of the Vengeance was not a penal prosecution, we will acknowledge 
not only that we know nothing of law, but that we do not under- 
stand the English language. 

The substance of tle opinion expressed by the Chief Justice, is, 
that all “ water transactions,” as he calls them, and by which we 
suppose he means, either all things done upon the water, or all 
things relating to marine affairs, are matters of admiralty and 
maritime jurisdiction. But we do not agree to this, and we think 
the law will not bear him out init. We have always been taught 
to believe, that there is a very large multitude of these “ water 
“ transactions,” with which the courts of admiralty have nothing 
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todo. Itis not, perhaps, a very easy task to say precisely what 
the jurisdiction of these courts actually is; but we think there is no 
difficulty in saying what it ought not to be: and we therefore do not 
scruple to state it as Our opinion, that it ought not to extend to any 
case, in which a court of law is competent to do justice. Some 
questions relating to maritime affairs are of such a nature, or arise 
in such a way, that a jury can not try them; or, that if this mode of 
trial be not absolutely impracticable, it would be highly inconve- 
nient, and ill adapted to the ends of jnstice. For these, it has been 
found necessary to provide some other mode of trial, and they have 
been referred to the courts of admiralty. All questions of prize 
are of this sort. ‘Taking it for granted, that a ship and cargo sent 
in as enemy’s property in time of war, are such in fact, the owner 
or claimant ought to be denied the trial by jury, simply on the 
ground that he is an enemy; and prima facie, this is his character 
and the character of his property, for it is on this express ground 
that he has been sentin. Butindependently of this consideration, 
aud even if this were to be disregarded, the difficulties that would 
attend a trial by jury tn such a case, are alone sufficient to exclude 
it. It would be productive of the greatest injustice, both to the 
captors and the claimant; for the cause being once at issue upon 
the questien who was the owner, and to what country he belonged, 
and being submitted to a jury on these points, must of necessity be 
at once decided ; and that decision would be final. ‘Though the 
jury should find the matter ever so doubtful, yet they could not 
postpone it for further proof; for their power would expire long be- 
fore such proof could be obtained. ‘They would be obliged to 
find a verdict one way or the other; and after they had made up 
their minds as well as they could, upon the evidence before them, 
as the tree fell, so it would have to lie. Still, however, a jury is 
very competent in general to decide the question, either of owner- 
ship or of domicil, when all the evidence that exists upon the subject, 
or that the parties have any reasonable hope of ever being able to 
obtain, can be brought before then at once, as it may in a case of 
insurance ; and such questions, therefore, when so arising, ought 
to be referred to them, and not to courts of admiralty. 

There are, however, some cases of insurance even, which we 
think ought to be considered as matters of admiralty cognizance. 
A jury, for example, would be very unfit to balance and adjust the 
conflicting rights and interests of the owners of a general ship, and 
fifty different owners of her cargo, and perhaps as many different 
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underwriters, in a case of average contribution. Indeed, it would 
be impossible ever to bring the entire subject before them, since 
all the parties could not be comprehended in a suit at law; and in 
such a case, it would be manifestly necessary to call in the aid 
either of a court of admiralty, or a court of equity, where ordinary 
modes of proceeding are perfectly well adapted to take in the 
whole of such a case at once, and would soon disentangle it. 
Either of these tribunals would be as perfectly competent to do 
speedy and effectual justice to the parties,as the other; and, as 
an admiralty judge may reasonably be supposed to be more con- 
versant with maritime affairs, than a chancellor, there is no objec- 
tion in the world to their bringing the case before him. If courts 
were as anxious in these times to get business, as they were former- 
ly, a chancellor, perhaps, might be inclined to dispute this; or, at 
any rate, to contend that the parties should be at liberty to make 
their election between him and the admiralty judge; and, for our 
own part, we do not know that we should make any difficulty about 
this. But we believe that judges and chancellors, in our days, are 
very much like other men, and are perfectly willing to avoid all 
unnecessary trouble ; and we therefore think, there is no danger of 
any dispute on the subject. 

To the cases we have stated, we might easily add many other il- 
illustrations of what we conceive to be the true principles of admi- 
ralty jurisdiction ; and, on the whole, they appear to us to furnish the 
following rule, viz: that it ought to extend to all maritime cases of 
a civil nature; that is to say, to all cases growing out of, or con- 
nected with maritime affairs or transactions, in whiclr courts of com- 
mon law are incompetent, by reason of their peculiar organization, 
to give a complete remedy ; and to no others : because the trial by 
jury is a favourite institution, of which every man has a right to 
claim the benefit in all cases, both civil and criminal, and from 
which he can not be excluded; in criminal cases not at all, and in 
civil cases, only when there is some plain and manifest reason 
for such exclusion. 

The ideas of some of the old English writers and judges, upon 
this subject, seem to have been, in many respects, exceedingly 
loose and imperfect. ‘They appear to have entertained, in some 
instances, a sort of obscure and ill-defined notion, wlth regard to ju- 
risdiction in general, that it depended, in a measure at least, upon the 
principles to be applied. It is thrown out, for instance, in some cases 
to be fuund ia the books, (which, by the way, we do not think it worth 
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while to cite, because we presume that most of our readers have 
met with such cases frequently in the course of their studies, ) that a 
court of common law could not take cognizance of a maritime 
question, because it must be decided by the law maritime, with 
which the judges of the common law could not be supposed to be 
acquainted. For a similar reason, they thought that a court of ad- 
miralty could not determine any question of common law; not 
reflecting that the greater part, not only of the common law, but 
of the unwritten law of every country, is nothing more than coim- 
mon sense and reason, or the principles of natural justice and equi- 
ty, applied to the state and condition of society, or to some partic- 
ular subject matter of dispute ; and that, by whatever system of law 
any court may be in general governed, it must, in the very nature 
of things, be often obliged to ascertain and apply the principles of 
other systems. These things are better understood in modern 
times ; and no court now hesitates to take cognizance of a case 
on such grounds. 

There is another equaily mistaken notion to be met with in the 
old books, which is, that the courts of common law could not take 
cognizance of any fact done upon the high seas, or elsewhere out 
of the realm: because it was necessary, that every fact put in issue 
in these courts, should be tried by a jury summoned from the vill, 
or place, where the fact was charged in the pleadings to have been 
done, or to have taken place: and as there were no vills at sea, 
and as a venire could not be sent to a town in Germany or France, 
itwas hence inferred, that facts done or happening on ship-board, 
or abroad, could not be tried in the kingdom. But there are many 
cases from which it appears, that this was entirely an error, and 
that it was the practice from remote antiquity, to try facts done out 
of the realm, in courts of common law; we mean facts of a civil 
nature. Yet still, it was always held necessary to charge them as 
done in the realm, and to lay a particular vill as a venue, that it 
might appear upon the record from what place the jury ought to 
come ; and to the end, that the jury process might be directed, ac- 
cordingly. This, though a harmless, was certainly a needless re- 
striction; for it would have been sufficient to require, that the 
plaintiff? should lay his verwe in some particular county, and to 
hold, that he could not lay it in the body of the realm at large. 

The foundation of the practice of laying the venue in the par- 


ucular vill, was an idea in those rude times, that a man’s neigh- 
bours, or the people who lived in the immediate vicinity of the 
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place where any transaction happened, must be supposed to have 
seen the fact, or otherwise to have a better knowledge of it than 
the people of any other place; and it was thought that, on this 
account, they were the fittest persons to try it. But it was mani- 
fest that this principle could not apply to facts done out of the 
realm ; and it being a matter of indifference in what vill the plaintiff 
laid his venue, he might as well have been permitted to leave it 
out altogether, and direct his venitre to what vill he pleased. The 
practice, however, was observed in these cases, as well as in others, 
probably for no other reason than because it was the practice in 
other cases ; and those were days, in which men were not much in 
the habit of philosophising, and in which, when they undertook to 
philosophise, they did it very ul. Yet upon this subject we have 
not much occasion to boast; for the practice of stating a particular 
town or city, as the place where the facts charged in a declaration 
happened, still continues, though jurors are now always swimmoned 
from the body of the county at large, and not from any particular 
place within it. This has been the case in England, since the 
reign of Queen Anne; and in this country, we do not know that it 
ever was otherwise. 

In a transitory action, it does not, upon principle, appear to be 
necessary even to lay the venue in any particular county. The 
only purpose that is answered by putting the name of a county in 
the margin, or inserting it in the body of the declaration, is the 
notice thus given to the defendant, of the place where the plaintiff 
means to have his cause tried, to the end that, if the former thinks 
the justice of his case requires it, he may moye to change the 
venue. This is an indirect mode of giving the notice, and it might 
as well be given in some other way ; but still it is as good a way as 
any, and there is no harm im retaining it, as long as no good 
reason can be given why it should be discarded. 

That the Courts began to depart from their rigid notions con- 
cerning venue, and to make cases turning upon facts which hap- 
pened at sea, or elsewhere out of the realm, an exception to the 
rule that every cause must be tried by a jury from the visne, ata 
very early period, is manifest from several cases cited by Lord 
Coke, 4 Ins. 140, 141, 142. The exception was made from _ne- 
cessity : the Courts could not but see and feel the absurdity of ex- 
cluding the trial by jury, merely because the facts in issue happen- 
ed abroad. The rule was found to be too narrow ; and the judges 
took the liberty to extend it for the ease and benefit of the subject, 
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as they had a right to do; and we believe it is now an universally 
admitted principle, that a fact happening at sea may be tried by a 
jury, as well asa fact happening on shore. It is not true, therefore, 
as Chief Justice Marshall seems to intimate, that every “ water 
transaction” is of course a case of admiralty and maritime juris- 
diction; that is to say, merely because it is a “ water transaction.” 

To what precise extent the courts of law have gone, and what 
is the exact line at which they have considered their own jurisdic- 
tion as ending, and that of the courts of admiralty as beginning, 


we will not undertake to say; but that the water’s edge is not the 


boundary, we can pronounce with great confidence. It is neither 


high-water nor low-water mark, nor any other mark that is visible 
or tangible. The question is not one of a physical, but of a moral 
nature ; and, therefore, cannot depend on mere locality. Itisa 
question upon which a great diversity of opinion has existed. 
The controversy to which it gave birth, in the time of Lord Coke, 
(though its result was such as every lawyer, who thoroughly under- 
stands and properly appreciates the principles, and whose mind is 
imbued, as the mind of every lawyer in this country ought to be, 
with the free spirit of English and American jurisprudence, must 
recollect with satisfaction, ) did very little towards settling the point. 
From the history of the dispute, and from Lord Coke’s unanswera- 
ble argument upon the subject, we learn what the jurisdiction of 
the court of admiralty ought not to be, and, in fact, never was; but 
we do not learn what it actually is. Lord Coke left the matter 
pretty much where he found it; and though it has ceased to bea 
subject of contention, between the courts of law and the courts of 
admiralty, it is still a matter of doubt. 

The Constitution of the United States, (Art. iii. sec. 2,) de- 
clares, that the jurisdiction of the United States Courts shall ex- 
tend to all cases of “admiralty and maritime jurisdiction ;” but it 
leaves the terms “ admiralty and maritime jurisdiction,’ wholly un- 
defined. If, at the time when the constitution was adopted, the ju- 
risdiction of the admiralty, both in England and in these States, 
had been well known and ascertained, and had been in both coun- 
tries the same, the courts would have been at no loss to decide upon 
the meaning of these words, and would, no doubt, have held, that 
all cases which were of admiralty and maritime jurisdiction, before 
the constitution was formed, continued to be so afterwards. And if 
there had existed at that time, two different systems of admiral-y 
law, one in England, and one in this country, and both equaily cer- 
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tain and well defined, the courts would have felt themselves at lib- 
erty to elect between them; and might have chosen that, which, 
on the whole, appeared to them the best, and most consistent with 
the general policy of our institutions. But it happened, unfortu- 
nately, that there was no such system either in that country or in 
this. Some few points had been settled ; and there was, here and 
there, a fixed principle to be found; but the great body of the sub- 
ject was in a state of total uncertainty: surrounded by a chaotic 
and confused mass of contradictory and clashing authorities, and 
irreconcileable principles, and floating in an ocean of doubt; and 
so itremains to this moment. But an admiralty jurisdiction is in- 
dispensably necessary : courts of admiralty are as useful in their 
sphere, as courts of law in theirs: there is no getting along with- 
out them; and of this mass, therefore, perplexing as the task may 
seem, something must be made. The good must be separated 
from the bad ; what is false must be distinguished from what is true : 
every thing arbitrary and tyrannical, every thing that is unwor- 
thy to be mingled with our free institutions, must be cast away, and 
discarded; and, having culled from it all the materials that are fit- 
ted to our purpose, the best system is to be formed which those 
materials are capable of composing. All this, it is the business of 
judicial wisdom to perform. Congress, as we conceive, has no 
power over the subject ; for, where the constitution is silent, or has 
spoken vaguely, the judges of the Supreme Court are the arbiters 
to decide what is meant; and to them, we fully believe, the whole 
subject was intended to be left. ‘They are charged with a very im- 
portant, and, perhaps it will be found, an arduous duty. But we 
are inclined to think, that the difficulties which seem to await them, 
are rather imaginary than real, and will disappear as they are ap- 
proached. At all events, we are confident that they will be very 
much diminished, by keeping in view the great end for whicn this 
jurisdiction may be supposed to have been created, and which un- 
doubtedly was, the doing of that justice in maritime affairs, which 
courts of law are incompetent to do. This principle, it appears to 
us, will furnish a ready solution of every doubt that can possibly 
arise, upon this long agitated subject. Let the question be put in 
each separate instance—does any good reason exist in this case, 
why the facts disputed in it, should not be tried by a jury; or, if no 
facts are disputed, why it should not be otherwise determined by a 
court of law? and the doubt vanishes in an instant; for if there 
be, then it ought to be determined by a court of admiralty; and if 








there be not, then let it go to acourt of law. Courts of law are, 
to courts of admiralty, in maritime affairs, what they are to courts 
of equity in other things; and as it is a decisive objection to a bill 
in equity, that the wrong which it complains of, may be fully re- 
dressed in a court of law, the same objection ought to prevail 
against an admiralty libel. The common law is the basis of our 
jurisprudence ; but it is occasionally defective, and we call in the 
civil law to its aid, but never to usurp its place. 

The foregoing observations contain the substance of our ideas 
concerning the nature and extent of admiralty jurisdiction; and, 
if we are not fully borne out in them by authorities, we are sure, at 
all events, that we are right upon principle; and we think that, up- 
on questions of this sort—so floating and uncertain that no man 
can pretend to know or to say exactly what the law is—no author- 
ity is entitled to much consideration, independently of the reason- 
ing by which it is supported, and upon which it professes to pro- 
ceed. Upon sucha question, every man is at liberty to examine 
adjudged cases for himself; to revolve and ponder them in his 
mind; to compare them with what is already established ; and to 
reject them, if they do not satisfy his nnderstanding. This we 
have freely done in the case of the Vengeance ; and we flatter our- 
selves, that we have fully shown the doctrine contained in it to be 
erroneous ; whether it it be considered in reference to the common 
law alone, or in reference to that, and also to the Constitution of 
the United States. 

But the inquiry will be made, is there not some act of Congress 
that affects the question ? And to this we answer, that no act of 
Congress can affect it; for Congress has no power to enlarge the 
jurisdiction of the United States courts, beyond the limits which 
the constitution has fixed; and it is of no avail to say, that the 
constitution has left the matter undefined and unsettled, since 
Congress can no more interpret the constitution, than it can trans- 
cend the provisions of that instrument. They are not its legiti- 
mate interpreters; and a question of doubt, as to its construction, 
can no more be referred to them for a solution, than to a State le- 
gislature. Itisa question for the Judges of the Supreme Court, 
and for them alone ; no other branch of the government can inter- 
meddle with it. They are the oracles, which the constitution has 
itself willed and appointed to declare its meaning, under the strong 
sanction of their oath; and, by the responses which they give, 
and for which they are answerable at the bar of this community, 
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to God and their consciences, Congress must abide. But let us see 
what Congress have said upon this subject. 

The only acts of Congress which we have been able to find, 
that touch it, or even appear to touch it, in the slightest degree, 
are, first, the Judiciary Act of the 24th September, 1789, § 9. 1 
Grayd. 241, and the Act concerning the collection of duties, pass- 
ed the 2d March, 1799, § 89. 1 Grayd. 197. 

By the act first referred to, it is provided, that the district courts 
shall have “ exclusive original cognizance of all civil causes of ad- 
“miralty and maritime jurisdiction, including all seizures under 
“laws of impost, navigation, or trade, of the United States, where 
“the seizures are made on waters navigable from the sea, by vessels 
“of ten or more tons burthen, within their respective districts, as 
“well as upon the high scas; saving to suitors, in all cases, the 
“right of a common law remedy, where the common law is com- 
“petent to give it; and shall also have exclusive original cogni- 
‘ zance of all seizures made on land, or other waters than as afore- 
“said, and of all suits for penalties and forfeitures incurred under 
“the laws of the United States.” 

The words here distinguished by italics, are ambiguously ex- 
pressed ; and the doubt is, whether the word “ including” refers to 
the word “ cognizance,” which precedes it, or to the terms “ admi- 
‘ralty and maritime jurisdiction,” which also precede it, but are 
placed between it and the word “ cognizance.” What is to include 
these seizures upon navigable waters? Are they to be included 
merely among the things cognizable by the district courts? or are 
they meant to be included among cases of admiralty and maritime 
jurisdiction? The rule undoubtedly is, in general, that the relative 
refers to its last antecedent; or, to state itin broader and more 
comprehensive terms, that all words refer to the last antecedent, 
which are significant only by relation; and if this rule is given 
here, the last of these two meanings must prevail. That it isa 
fair rule, in most cases, we do not deny ; but we say it will not do 
to apply it rigidly to the construction of statutes and legal papers, 
in which every principle of grammar, and indeed every other prin- 
ciple of composition, is so often and so notoriously violated, that to 
interpret them by strict rule, will, in a vast multitude of cases, 
make them flat nonsense. The truth is, that the meaning of Con- 
gress, in this clause, is left uncertain; and if the question could be 
reduced to a calculation of chances, we believe the probabilities in 
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favour of one meaning, would be found as numerous and as strong, 
as those in favour of the other. 

At best, then, it is but doubtful, even if the question rests upon 
this clause alone; and when a doubt arises upon a subject of this 
sortt—when the question is, whether a large and important class 
of crimmal prosecutions—prosecutions for offences highly penal, 
upon the issue of which not merely the fortunes of a single man, 
but of twenty individuals, may be at once depending, shall be 
tried by a jury—what man that loves himself, or loves his country, 
can fora moment hesitate how to decide it? But the question 
does not rest upon this clause: there isa subsequent clause in this 
saine section, that removes the doubt, and makes it as clear as the 
noon, that Congress did not intend that the trial by jury should 
be taken away in such cases. The clause referred to, is in that 
part of the section already recited; and itis that clause which 
saves to suitors, the right of a common law remedy, in all cases 
where the common law is competent to give it. The word “ suitors” 
comprehends both plaintiffs and defendants; and substituting 
these terms in its place, the clause reads thus: * saving both to 
“ plaintiffs and defendants, the right of a common law remedy, 
“where the common law is competent to give it.” As respects 
plaintiffs, the meaning of this is plain: it means that they should 
not be compelled to sue in the admiralty courts in any case, where 
the courts of common law are open to them; or, in other words, 
when the nature of the case is such, that it admits of being tried 
by a jury, they shall not be compelled to forego that mode of 
trial in any case to which it can be applied. But the defendant 
must also have his common law remedy ; for it is expressly saved 
tohim. His remedy against what? Against being sued in a 
court of admiralty, when he ought to have been sued in a court 
of Jaw—against being compelled to submit his case to the discretion 
ofa single judge, when he had a right to put it upon the arbitra- 
ment of twelve men. And how is he to take it, and what is it to be ? 
Is it to be an action on the case against the plaintiff, for suing him 
in the wrong court? No man ever heard of such a remedy—the law 
does not know any such—it would be a palpable absurdity; and 
Congress never contemplated it. An action will not lie in one 
court, for wrongfully suing a man in another: the party must de- 
fend himself as well as he can, by objecting to the jurisdiction ; 


and, if he be ever-ruled in that, by a writ of error, or an appeal. 
The right of making this objection, is precisely what Congress 
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intended to save to defendants; and the clause ought therefore te 
be understood as saying, “we do not mean, by any thing in this 
act expressed, to take away the trial by jury, in any case where the 
parties have heretofore been accustomed to claim and to enjoy the 
privilege of that mode of trial, or where, by the constitution and 
the common law, they have a right to claim it—we do not mean 
to say, that any thing which has heretofore been ordinarily tried 
by twelve men, and by law ought to be so tried, shall hereafter be 
tried by one.” They knew they had no right to say it. ‘To con- 
cede them sucha right, would be laying the whole judiciary at 
their feet, would be to make them the absolute sovereigns of this 
whole country, as much as the parliament of England is of the 
British empire—it would be to convert the President, Senate, and 
House of Representatives, into King, Lords and Commons; which 
God forbid they should ever become. 

This clause, then, is a broad and distinct recognition of the 
principle for which we have been all along contending ; that cases 
triable at law, which a jury is competent to try, must not be tried in 
courts of admiralty. It is a legislative exposition of the Constitu- 
tion; an interpretation of the words “admiralty and maritime 
Jurisdiction ;” and as such, though, as we have already said, Con- 
gress has no power to legislate on this subject, no absolute right 
to define these terms; it is of the highest authority. 

There is only one other clause in this act, which bears on the 
present question; or we should rather say, which has relation to 
it; for it in fact has no direct bearing ; it is the last clause of the 
same section, by which it is required that all issues of fact in the 
district courts,-shall be tried by jury, except in civil cases of ad- 
miralty and maritime jurisdiction; and this clause still leaves the 
terms “ admiralty and maritime jurisdiction” undefined. It there- 
fore can have no influence upon the question ; and if it could, we 
trust we have fnlly shown that cases of this description, are neither 
civil cases, nor cases of admiralty and maritime jurisdiction. 

As for the act concerning the collection of duties; it is enacted 
by the 89th section of that act, (1 Grayd. 197,) that “ all ships or 
“vessels, goods, wares or merchandize, which shall become for- 
“feited in virtue of this act, shall be seized, libelled, and prosecu- 
“ted, as aforesaid, in the proper court, &c.” It would seem here, 
from the use of the word “libelled,” that the framers of this act 
considered these revenue seizures, as cases of admiralty and mari- 
time jurisdiction, and took it for granted that they were to be 
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prosecuted in the admiralty courts. But if, according to Chief 
Justice Marshall’s opinion, in the case of the Samuel, already 
cited, a libel and an information mean the same thing, no in- 
ference can be founded on the word in question. We will not, how- 
ever, avail ourselves of such an argument; but we say, that the use 
of this word [libelled] no more proves that Congress considered these 
seizures as of admiralty and maritime jurisdiction, when made 
upon the water, or for offences committed upon the water, than 
that they considered land seizures, and seizures for land offences, 
to be of the same description. The clause is a sweeping one: it 
says, “all seizures;” and if it proves any thing, it proves too 
much; it proves that every case of this sort, is of admiralty and 
maritime jurisdiction, even where the offence was committed, and 
the seizure made, on shore. But this no man will pretend to main- 
tain; and hence it is evident that Congress have made use of an 
improper word, which must be discarded in construing this section. 

On every ground, then, and in every point of view, the doctrine 
in the case of the Vengeance is an erroneous doctrine. Whether. 
we consider the ‘question at common law, or upon the Constitution 
of the United States, or upon the acts of Congress ; and whether 
we consider that case as a criminal, or as a civil case, the principles 
there laid down by Chief Justice Marshall are unsound and un- 
tenable; they are principles of a dangerous tendency. Yet they 
are every day carried into practice throughout this Union: there 
are at least twenty different courts of admiralty, that are constant- 
ly acting upon and applying them, and annually condemning 
property under them, to an immense amount—that are illegally 
and unconstitutionally confiscating the goods of merchants. They 
are exercising a power, which no court ought ever to be entrusted 
with in a free country ; and if they are not such already, they will 
soon become, engines of oppression, that will grind and crush men 
to pieces. The great security which our laws and our Constitution 
afford us, is the broad shield of jury trial, which they interpose 
between us and our government; and this, in a very numerous and 
important class of cases, the courts have wrested from us. They 
have done this, it is true, without intending us harm; for we pre- 
tend not to impeach their motives—we can declare, with the ut- 
most sincerity, that we believe them to have been good—but the 
mischief is not less sure to follow, because it has not been meant. 
We know of one case, where it has in fact followed ; and we think 
it fair to presume that there have been more. 
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A quantity of tea had been entered at the custom-house as Bo- 
hea. The custom-house officers, suspecting the entry to be false, 
seized it. One half had been landed, and was on the dock, and 
the remaining half was still on board the vessel lying at the dock. 
The tea seized on board the vessel, was libelled, tried by the dis- 
trict judge, sitting on the admiralty side of his court, and condemn- 
ed; and the other parcel was proscecuted by information at com. 
mon law in the same court, tried by a jury before the same judge, 
upon the same testimony, and acquitted ! 

Suppose this had been a whole India cargo, worth perhaps half 
a million, and all of it had been seized upon the water. The 
whole of it would no doubt have shared the fate of-the first parcel 
of tea: the district judge would have condemned it, as he did that; 
and thus twenty merchants might have been ruined, whom the ver- 
dict of a jury would have saved. But the case needs no comment; 
it speaks for itself; and in addition to all our reasonings upon this 
subject, is a strong and striking illustration of the practical effect 
of the doctrine, against which we have been contending. ‘To en- 
rich the treasury, and to fill the pockets of, custom-house officers, 
those hungry and rapacious kites, that are for ever watching to 
pounce upon a forfeiture, the jurisdiction in question is a most ad- 
mirable contrivance ; but as an instrument of justice, it is fit only 
to be wielded by tyrants: it is a proper companion for those en- 
gines of despotism, the rack and the wheel. 

The only case in which the court of admiralty in England takes 
cognizance of offences against the laws of trade and navigation of 
that kingdom, is the case of a foreign ship captured at sea, in the 
act of violating the provisions of the celebrated statute of Charles 
If. commonly called the “ Navigation Act.” The king’s cruisers 
are authorized and required, by that statute, to capture all ships 
found at sea in the act of violating it, and send them in for adjudi- 
cation; tobe proceeded against in the court of admiralty, as prize 
of war, and there condemned. But this provision is levelled 
against foreigners, as will be clearly seen from the act, and not 
against British subjects or their property. These it does not affect. 
A foreigner, however, has no claim, in such a case, to be tried by 
the municipal laws of the country ; for his offence is not a munici- 
pal offence; it is an offence against the laws of nations; for such 
is the character of every infraction by a subject or citizen of one 
country, of the laws of another, upon the high seas. Yet even 
foreigners are entitled to the trial by jury, under this statute, where 
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their property is seized in the ports and harbours; and that, without 
regard to the place where the offence was committed, whether at 
sea or elsewhere, as will appear from the cases in Parker and An- 
struther, already cited. 

The vice-admiralty courts in the English colonies, do indeed 
take cognizance of revenue seizures, under the Stat. 7 and 8, W. 1. 
ch. 22; but still that statute requires, that all prosecutions upon it 
should be tried by jury ; for it says, in section xi. that “ in all actions, 
“suits, and informations, that shali be brought, commenced, or en- 
“ tered, in the said plantations, upon any law or statute concerning 
“his Majesty’s duties, or ships or goods to be forfeited, by reason of 
“any unlawful importations or exportations, there shall not be any 
“jury, but of such only as are natives of England or Ireland, or are 
“born in his Majesty’s said plantations.” It is evidently taken 
for granted here, that the trial will be by jury; and what is this 
but enacting that it shall be? Where was the use of such a prohibi- 
tion, if it was intended that the admiralty should try these cases 
in its ordinary mode, and should deal with such seizures as prize 
of war? For it makes no difference, that the proceeding is on the 
instance side of the court; since, to proceed against any man’s 
property, and condemn it without a jury, is, in effect, treating it as 
prize. This statute goes to create a special jurisdiction, and to 
give the admiralty courts a common law power in all revenue caus- 
es. It makes them, in fact, so many colonial courts of ex- 
chequer ; and, under it, an action of debt may be brought in any 
of those tribunals, to recover a penalty. ,And can it be contended, 
that this is an admiralty matter, and that such an action is not to 
be tried by ajury ? Why then should not a prosecution in rem be 
tried in the same way? and especially for a shore offence, or 
where the seizure was made on shore. 

We are well aware, however, that this has not been the practical 
construction of the act: it mever was, in these States, before the 
revolution ; and is not at present, in the West-India islands. Un- 
der the old colonial governments, revenue seizures, both on land 
and water, were proceeded upon in the admiralty way, without a 
jury, and are now so proceeded upon in the West-Indies. How 
they get along there with actions of debt, for penalties, we know 
not; nor do we know how our ancestors got along with them here. 
But we do not hesitate to say, that the whole system is an abuse, 
and that the statute has been perverted. It is in vain to urge the 
long continuance of the practice, as a proof of the correctness of 
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the construction. The existence of any given practice in an Eng- 
lish colony, no matter how long it may have prevailed, is one of 
the worst arguments in the world to prove a thing right! We 
should much sooner take it as a proof of its being wrong; for the 
whole of England’s colonial system is full of abuses and oppression, 
and always has been. The governors and judges sent out from 
the mother country to the colonies, have never been distinguished 
either for legal learning or for integrity. ‘They are men who have 
ruined their own affairs at home, and are therefore thought to be 
especially qualified for taking care of the affairs of other people 
abroad. It is not to be expected, that they should be either very 
sharp-sighted in discovering the abuses of their own administra- 
tions, or very prompt in redressing them ; particularly when it is 
considered, that what the people lose, a bankrupt, spendthrift, and 
unprincipled ruler, is sure to win. The mother country might in- 
deed have set the matter right, if a representation of the case had 
been made at home. But nobody in these States requires to be in- 
formed, how unavailing, in general, are all complaints of this sort : 
A tale of colonial grievances is as tedious to an English Minister, 
or an English Parliament, 


wea ‘as a tale twice told, 
“ Vexing the dull ear of a drowsy man. 


England has always been a harsh and rigorous mother ; or rather, 
a cruel and imperious mistress; and it has been justly observed, 
that either there should never have been any such things as colo- 
nies, or England should never have had them. 

It is somewhat surprising, that the construction of this statute 
has never been made a question in any of the courts at Westmin- 
ster-Hall, or at the cock-pit: if it ever had been, we have no doubt 
the practice under it would have been declared to be erroneous.” 





*The case of the Fabius, 2 Rob. 245, did not present the question. 
The question might have been raised in it, but was not; and the same 
remark is true of the Vrouw Dorothea, before the High Court of Dele- 
gates, in 1754, cited in the Fabius. Mr. Wheaton, in a note to the case of 
the Samuel, referring to the case of the Fabius, says, that revenue caus- 
es “ are, in their nature, causes of admiralty and maritime jurtsdic- 
tion.” ‘This is positively the strangest proposition that we have ever 
met with in any law book; for if it be true, why is not every revenue 
cause tried in a court of admiralty? Mr. Wheaton might as well have 
said, that actions of dower are of admiralty and maritime jurisdiction. 
Mr. Wheaton is a sensible man, and a good lawyer; but he certainly 
wrote without reflection, when he penned this remark. 
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But probably the colonies scarcely feel this as a grievance, among 
30 many Others that are infinitely worse. It is absolutely mon- 
strous, that an ordinary prosecution for a forfeiture accruing on 
shore, should be tried by an admiralty judge. We do not know 
that it is, in fact, worse in such a case, than in any other ; but it 
certainly has a much worse sound ; it shocks the ear more, and is 
more palpably and glaringly unjust: there is no shadow of a rea- 
son for it. 

We see, however, in this practice, from what source the ideas 
the Supreme Court at Washington, on the subject of admiralty 
and maritime jurisdiction, have been derived. They are odd ends 
and scraps of colonial law, which, some how or other, have most 
unaccountably escaped the oblivion of all other colonial things, 
and in which we heartily wish they had been buried with the rest. 
This arbitrary jurisdiction, is almost the only badge of colonial 
slavery and mal-administration, that is now left among us: we are 
not aware, indeed, that there is any other; and if, in the general 
wreck of the old royal and proprietary governments, any thing has 
perished, that we have reason to regret, as some have thought, 
though we certainly do not think so; we are very sure, at all 
events, that we have no reason to rejoice that this has survived. 
Survived indeed it has not, in fact; for it has no longer any legal 
existence; the constitution has abolished it, and it is dead in law. 
But it still lives in the imaginations of some, who were born under 
the antien regime, and who have not yet got fairly rid of all their 
colonial notions, which we wish there was some way to expel from 
their heads. 

Congress, as we have already said, cannot define the terms “ ad- 
ralty and maritime jurisdiction ;” but they can certainly say, that 
prosecutions for penalties and forfeitures, shall be cognizable only 
by the common law courts: and we hope the subject will attract 
their attention during the present session. 

In discussing the case of the Vengeance, we find we have gone 
entirely over the whole ground ; and have anticipated every thing 
we had to say about the other cases, of which the titles are prefixed 
to this article. | We shall, therefore, content ourselves with bare- 
ly stating those cases, accompanied with, perhaps, one or two pass- 
ing remarks, and then dismiss the subject, of which our readers, as 
well as ourselves, are no doubt by this time heartily tired. 

The case of the Sally, 2 Cr. 406, was decided without argu- 
ment, upon the authority of the Vengeance. She was prosecuted 
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under the Slave Trade act, 23d March, 1794; and the report con- 
tains no reasoning at all. It scarcely fills fifteen lines. 

The case of the Betsey and Charlotte, 4 Cr. 443, was a prose- 
cution under the St. Demingo non-intercourse law, of 1806, and 
was disposed of with almost as little ceremony as the Sally ; for 
the Court refused to hear any argument against the authority of 
the Vengeance, and the Sally ; which latter case never having been 
argued at all, amounts, in our opinion, to exactly nothing. But 
let us see what Chief Justice Marshall has to say about the Betsey 
and Charlotte. 

“ No attempt,” he observes, “ has been made to distinguish this 
“case from the cases of the Vengeance, and the Sally. Those 
“cases have settled the law; and, unless it can be distinguished 
“ from them, the Court does not think an argument necessary.” 

“¢ Lee, (of counsel for claimant. )—I hepe to show, that this case 
‘‘7s distinguishable from that, and to be permitted to argue the 
“ point of law, that this is nota case of admiralty and maritime ju- 
‘‘ risdiction. I argued the case of the Vengeance; and | know it 
“was not so fully argued as it might have been; and some of the 
“judges may recollect that it was rather a sudden decision.” 

Chase, J.—*“* I recollect that the argument was no great thing ; 
“but the court took time, and considered the case well. The rea- 
‘‘son of the legislature, for putting seizures of this kind on the ad- 
“ miralty side of the court, was the great danger to the revenue, 
‘if such cases should be lefi to the caprice of juries.” 

The caprice of juries, indeed! An American judge, in 
1808, taik of the caprice of juries! In government _prosecu- 
tions, too; and the danger to government, from that source! 
When we saw this, we could scarcely believe our eyes; we almost 
began to think that we had made some mistake, and had got hold 
of the wrong book—of a volume of the State Trials in the time 
of Charles I. or James U.——Caprice of juries! What would not 
Junius have given to have found in Burrows’ Reports such a 
speech—such a contemptuous fling as this, at magna charta, from 
the lips of Lord Mansfield? Wedare not trust ourselves to say 
all we think of ajudge who could talk in this way, for fear we might 
transgress the bounds of moderation and decorum: a fault which 
the powerful writing of Junius, and the graces of his composition, 
might excuse; but for which we should have nothing to plead in 
extenuation. We think that Judge Chase might as well have 
spared this remark; which, if it proves any thing, proves that all 
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revenue causes, including actions of debt for penalties, land 
seizures, water seizures, and all, should be considered as cases of 
admiralty and maritime jurisdiction, and were intended to be placed 
by the legislature on the admiralty side of the court.—“ The reason 
“of the legislature for placing such seizures on the admiralty side 
“of the court, &c.”” And when did they place them there? They 
never did it. 

Mr. Lee, it seems, was desirous of arguing the question a second 
time; and we can not see why he was not permitted to do it; 
especially as Judge Chase sneered at his former argument, and 
roughly told him, “ it was no great thing.” This might have been 
so; but it was not altogether decorous to tell him of it. Chief 
Justice Marshall said, indeed, with a mildness, which forms a 
striking contrast to the harsh and severe tone of his associate, and, 
as far as we can gather from the reports, is eminently characteris- 
tic of this distinguished Judge, that the Court did “not think 
another argument necessary.” 

Now, with all due submission to the Chief Justice, we must 
take the liberty to suggest, that it is the business of a court to 
judge what the effect of an argument is—what weight it is entitled 
to—and not whether it ts necessary. This isa question for the 
counsel to consider; and if he thinks it necessary, he has a right 
to argue, even the plainest question in the world; and the court is 
hound to sit and hear him; unless, indeed, they agree with him. 
They can not be made to attend to what he says, it is true; but they 
must sit and be talked to. ‘They can not stop aman, as:long as he 
confines himself to the question. We have known judges to say: 
“'The point is, in our opinion, so plain against you, Sir, that we 
“will not hear an argument on the subject :”’ and this, we think, is 
the very last reason that ought to be assigned for not hearing: for 
the object of all argument is either to remove doubt, or to con- 
vince men that they are wrong; and the more firmly fixed they 
are in their opinions, the more need there is of argument. The 
English courts sit patiently, hour after hour, and hear counsel 
argue against points, which the courts themselves consider clearly 
established by previous adjudications. 

The law of libels, as laid down by Mr. Justice Buller, in the 
ease of the Dean of St. Asaph, and confirmed by Lord Mansfield 
and the whole Court of King’s Bench, had been established for 
more than half a century; and yet, if we remember rightly, Mr. 
Erskine was permitted to argue against it, not only in that case, 
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but in several others that occurred about the same time. In fact, 
he finally succeeded in overturning it—not indeed by convincing 
the courts that it was not law, but by convincing Parliament and 
the nation, that it ought not to be; and procuring a statute to be 
enacted, making jurors in libel cases, (what, upon principle and 
in the true spirit of the cominon law, they always were,) judges 
both of law and fact, as in other cases. 

This case of the Betsey and Charlotte, as an authority then, is 
of no more weight than that of the Sadly ; for it was never argued. 
The Court refused to hear an argument. 

We now come to the case of the Samuel, 1 Wheaton, 9, which 
was a seizure under the non-importation law, made a short time 
before the late war; and the only question was, whether a quanti- 
ty of rum imported in this vessel, was the produce of a British, or 
of a Spanish, or Danish Island, in the West-Indies; or, in other 
words, whether it was Santa Cruz, or Jamaica; and the only evi- 
dence in the cause, was that of persons who had tasted it. We 
can not possibly imagine a question more fit to be submitted toa 
jury, than this: it ought to have been tried by a struck jury of 
grocers, who, with a demijohn of the rum in court, and each 
man a proof glass in his hand, would have soon settled the mat- 
ter—without sending the parties all the way to Washington, to take 
the judgment of the Supreme Court. If the rum had been 
landed, and the tea case was right, a jury would have tried it: but 
because it was three feet from the shore when the officer took it— 
because it was seized afloat, forsooth—the question had to be tried 
by Chief Justice Marshall and his associates; and these grave and 
reverend judges were put upon deciding, what any keeper of a 
dram-shop—any corner-grocer or country merchant, would have 
decided better than they ; and in a way which would have put all 
their learning to the blush. Judges are book-men; and though 
they may now and then refresh themselves like other men, (and 
we have no doubt they sometimes do, of a hot day in summer, 
and after a long ride, or a long walk,) with a cool glass of rum 
and water; yet, in judgment of law, they can not be supposed to 
know any think of the difference between Santa Cruz and Jamai- 
ca. They should leave all such things to meaner minds: their 
learning has cost them too much labour, and their time and talents 
are too valuable, both to themselves and to the public, to be thrown 
away in deciding such trifles. 
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As for the opinion of Chief Justice Marshall in this case, in 
relation to the question of jurisdiction, we have already considered 
it; and we now find we have said all that we have to say on this 
whole subject, except to declare, that in dealing as freely as we 
have done with the doctrine, we have been discussing, we have not 
been influenced by any harsh or hostile feelings toward the Su- 
preme Court, or any member of it; nor by any enmity toward the 
jurisdiction of that Court in general: On the contrary, we hold it 
in high respect ; and we think it is decidedly what it ought to be, 
the first and the best among all the courts in the Union—mode- 
rate and impartial—a learned, dignified, and august tribunal. 
With the opinions of Chief Justice Marshall, in particular, we are 
on one account most especially pleased ; which is, that they are 
free from all that paltry and pedantic parade of learning, which is 
sometimes so offensive. He does not, in deciding a case, travel a 
mile out of his way to introduce Latin quotations: his opinions 
are not loaded down with authorities sprinkled as thickly through 
them, as plums ina pudding; or strung together at the bottom of 
the page, like bunches of onions—authorities which a man may 
hunt for a week, in all the booksellers’ shops, and all the libraries 
ina whole metropolis, and not be able to find one half the books 
from whence they are cited. ‘To be fond of ostentatiously display- 
ing a man’s knowledge, is no absolute proof of a want of talents; 
for we know, that men of very respectable talents have been prone 
to it: but it is a weakness not incident to minds of the highest and 
strongest cast; for these are too conscious and secure of their own 
strength ; too certain of their title to the admiration of mankind; 
and too sure of commanding it, to be solicitous to attract it. To 
such a mind, indeed, admiration does not afford the satisfaction 
which it does to humblor capacities; for its chief delight is, to 
measure its powers with those of men with whom it is every day 
coming in contact, and marking and inwardly exulting in its own 
evident superiority; ér in now and then grappling with some mas- 
ter spirit like itself, and contending for a great and glorious victory. 
A man of powerful and commanding genius, may be proud, and 
is apt to be so; but he is never vain: he thinks highly of his own 
talents, but he does not care much what other men think of them— 
principally because he is sure that they can not think otherwise 
than well. Such a man, however, is in general very careful to 
conceal the estimation in which he holds himself—it may be seen 
occasionally in his countenance, or it may be read in his eye ; vet 
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even this is only when he is under the influence of strong feeling; 
of some emotion which he can not entirely control; but his 
tongue never tells it; his pen never betrays it; his pride restrains 
them. He will stoop to nothing that looks like a foible, nothing 
that can bring him down for a moment, either in his own imagina- 
tion, or in the view of others, tothe ordinary level of men. In 
short, a truly great man exults in what nature made him—a man 
of middling capacity, in what he has made himself; and hence 
there is no surer sign, that a man’s capacity is not of the first de- 
gree, than a fondness for displaying his literary or scientific ac- 
quirements. The inference from these observations is most favour- 
able to Judge Marshall. 
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[THE fame of the Law School at Litchfield, was, long since, 
diffused over the nation; and the seminary has been viewed for 
many years, by legal tribunals, as the fertile source of elemental 
knowledge, and the nursery of eminent men. We do not hesitate 
to say, that the system of instruction which has been adopted in 
this school, is the most perfect of its kind, of any that has ever yet 
been established; and that it enables the law student to acquire 
more in one year, than is gained in three years, if not in five, in 
the ordinary method of securing an acquaintance with legal princi- 
ples. We recommend it to the American Union; and we do this 
with a full conviction, that if our approbation can give it additional 
claims to patronage, we are contributing to the respectability of 
the American Bar. We speak with safety, when our humble trib- 
ute of praise is subsequent to the eulogiums of such men as Chan- 
cellor Kent, Chief Justice Spencer, Judge Srory, and in accord- 
ance with those of a great man who has departed from the world, 
and all its scenes—the late Chief Justice Parsons, of Massachu- 
| setts. 

: The following letter from the Hon. James Gou.p, under whose 
i auspices, we trust, the Law Seminary will long continue to flourish, 
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and to maintain its present celebrity and usefulness, was written in 
answer to several inquiries addressed to him by one of the editors 
of this Journal. His sketch is clear, brief, and satisfactory ; and 
precludes the necessity of further illustration. ] 


eo 


Sir, LircrFie.p, Nov. 17, 1822. 


Yours of October 30th has been received; and as I feel 
no inclination to dissembie, that I am much gratified by your obli- 
ging inquiries respecting my Law School, and the favourable opin- 
ion you have expressed concerning it; I very quote present 
the outline, you have requested. 

At the commencement of my professional life, I entered upon 
the task of digesting, with my own hand, the several titles of the 
law, in a prescribed order. This undertaking I pursued, by taking 
a memorandum, or abridged note, of each definition, principle, and 
substantive rule, falling under the several heads, or division?; of the 
respective titles ; and annexing to each point, all the leading au- 
thorities, supporting or bearing directly upon it: always noting, 
however, such contrarieties of opinion, as occur in our books; and 
distinguishing between well-settled doctrines, and such as have 
been over-ruled, or questioned. 

In the execution of this task, a great proportion of that part of 
my time, which was not devoted directly to professional business, 
was, for six or eight years, employed in a course of systematic 
study. And, since that time, whatever my more miscellaneous le- 
gal reading has supplied, has been regularly added, under its 
proper title and head, to the notes thus originally compiled. And 
if I find merely a new authority, to any point already appearing 
in my notes, I make it a rule to insert a reference to the authority ; 
unless the point is too clear and familiar to require the trouble. I 
have thus been constantly enlarging my original digest ; and mak- 
ing, of course, such alterations in it, as the more recent adjudica- 
tions require. 


From these notes I deliver a course of lectures, upon the several 
titles, in succession: a lecture, (varying in length, from an hour 
and a quarter to an hour and a half,) being given every day, Sun- 
days excepted. The length of the whole course has, usually, 
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been somewhat more than a year—in general, about 14 months; 
but by extending the time of each lecture, to a full hour and a 
half, as I have now once done, for the first time, and by a supernu- 
merary evening lecture, once a week, on criminal law, I have been 
able to bring the last course within about the compass of a year, 
including in the computation, the usual vacations. Of these 
there are two, of four weeks each; one in spring, the other in 
autumn. 

Of the objects, proposed in my lectures, the first is, of course, to 
possess my pupils of all the principal rules, or doctrines, of the 
law; toeach of which I add a collection of references. And all 
such rules as are not, in my judgment, too simple to require it, I 
illustrate, by one or more brief examples. 

But a higher object, and (if the remark, as coming from myself, 
may be excused,) one, which I regard, as in some measure peculiar 
to my plan of instruction, is to teach the law—the common law, es- 
pecially—not as a collection of ¢nsulated positive rules, as from the 
exhibition of it, in most of our books, it would appear to be; but, 
as a system of connected, rational principles: for, such the com- 
mon law unquestionably is, not only in its fundamental and more 
comprehensive doctrines; but also, generally speaking, in its sub- 
ordinate, and more artificial provisions. In this view of the 
common law, I regard our bouks, in general, as extremely defect- 
ive. ‘They treat it, rather as a code of arbitrary, but authoritative 
rules and dogmas, than as a science. They are conversant, too ex- 
clusively, about doctrines, to the neglect of principles. They deal 
much in rules, and little in reasons. In other words, they teach us 
what the rule is; but seldom, why itis. But we have Lord Coke’s 
assurance, that “ the law is unknown to him, who knoweth not the 
“reason thereof.” ITam,by no means, undervaluing our books of 
authority : no one, [ hope, holds them in higher estimation, than I 
do. I mean, simply, that the manner, in which they present the 
doctrines of the law, is not, in general, that which is best adapted 
to the instruction of youth. Judges, who pronounce, and writers, 
who explain the law, speak and write, not as school-masters to nov- 
tces, but as instructors to the profession. 

It is, therefore, one of my primary objects, to show “ the reason 
*“ of the law,” by tracing its rules, so far as I am able, to their prop- 
er principles. By this mode of investigation, one, not previously 
much habituated to it, will be surprised to find, how great a pro- 
portion of those rules, which, upen the first impression, appear ar- 
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bitrary and unreasonable, or, at least, to rest on no other founda- 
tion, than that of ita lex scripta, may be referred to principles, 
which immediately commend themselves to the understanding and 
approbation of every man. In this way, each rule is more fully and 
correctly understood, and more easily familiarized, by the pupil, in 
the first instance; and, as the understanding greatly azds the mem- 
ory, is much more easily and more perfectly retained in his recol- 
lection. 

In pursuing the objects, already pointed out, I am led, of course, 
to investigate most of the doctrines of the law, on original princi- 
ples; in doing which, I endeavour to attain a further end, of pri- 
mary importance,—that of initiating my pupils in habits of legal 
ratiocination. I thus endeavour to assist them, not only in under- 
standing the science, but also, in making analogical, as well as di- 
rect applications of its rules and principles. 

All the principal rules and distinctions, given out in the lectures, 
together with the references intended to support them, are taken 
down, in full, as delivered, by the students, in notes of their own. 
In doing this, they find, after a few days’ practice, no difficulty : 
my delivery being studiously adapted to their convenience, in this 
particular. My reasonings and illustrations, they take down, or 
omit, at their discretion—as they deem the noting of the one, or 
the other, to be essential, or not, to their own future correct under- 
standing, or recollection, of the doctrines or principles advanced. 

The notes, which students take of the lecture, in the morning, 
they correct, and generally transcribe, after they have left the lec- 
ture-room 5 and are expected to employ the residue of the hours 
of study, each day, in reading, in the most approved digests, 
abridgments, or treatises, on the title of which the lecture treats, 
and in comparing their notes with some of the references in it. 
The course of reading, which I recommend to be pursued by my 
pupils, while they remain in the school, is confined, chiefly, to 
works of the description just mentioned: so that they read reports, 
generally speaking, only by way of reference, as a test to the lec- 
tures, or for the purpose of studying particular questions, given out 
tothem for discussion, in their forensic exercises. I always dis- 
suade them from reading reports, in course, until they have ac- 
quired a pretty thorough knowledge of the outline of the science, 
by studying each principal title separately : being fully convinced, 
that reading in the former mode, is of little comparative profit, in 
an early stage of legal studies. 
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The future use, for which the pupil designs his own notes, is that 
of a manual, or common-place book, (including a repository of 
references, ) to aid him in his professional practice: and I am per- 
suaded, that a given individual can, in no other way, acquire so 
ready and accurate a knowledge of the law, as by digesting it in 
his own hand-writing. Whatever he has once read, he thus makes 
his own, in a sense, in which, I believe, no other scheme of study 
can make it so; and subjects all its parts to his more ready use and 
command ; because they are arranged and distributed, according to 
land-marks of his own rearing. It is, indeed, for a time, an ardu- 
ous plan of study; but it becomes comparatively easy, by practice, 
and is, ultimately, as I think, the best mode of economizing pro- 
fessional labour. “ Writing,” says Lord Bacon, with his usual 
strength and discrimination of thought, “ makes the correct man ;” 
and I am persuaded, that the remark will be found to hold true, as 
well, (though not, perhaps, in the same degree,) of compilation, as 
of original composition. I have learnt, from very many of my 
former pupils—from all, indeed, who have given me any informa- 
tion on the subject—that, in their practice, their notes have proved 
invaluable. And I feel no scruple in asserting, from my own ex- 
perience, that the notes, from which my lectures are delivered, 
have, on legal questions, saved me, during my practice, four-fifths, 
and probably seven-eighths, of the labour of preparation. In- 
deed, the facilities which they have afiorded me, for that sort of 
preparation, have been such, as nothing else could have supplied, 
without them: Though, to any other person, than myself, they 
would, probably, be of little value,—such digests being, as Lord 
Coke says of tables of contents, most useful to him who makes 
them. 

To assist the students in investigating, for themselves, and in 
forensic exercises, there is kept up, in my lecture-room, a Moot- 
Court, in which they, once in each week, argue before me, ques- 
tions of law, on a case given out by myself, for the purpose. The 
questions are raised, either upon issues in law, formally joined, or 
upon facts found in a special verdict, or specially stated, as in reg- 
ular courts of justice,—two students being heard, as counsel, on 
each side. ‘This exercise, however, is not compulsory, and is prin- 
cipally confined to those, who have made considerable progress in 
legal studies. It is permitted, however, to all the pupils, without 
distinction. The emulation, excited by this sort of competition, is 
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very strong; and it is but justice to the young gentlemen, to say, 
that they usually acquit themselves very respectably. 

I have endeavoured thus to give you a faithful sketch, of the 
kind you requested ; though, on looking back, I feel almost asham- 
ed of the length, to which it is extended. I am aware, that the 
many gratuitous observations, which I have taken the liberty to in- 
tersperse among my statements, are not, strictly, within the scope 
of your inquiry; but my better and shorter course, I believe, is 
rather to let them pass for what they may be worth, than apolo- 
gize for having introduced them. 

I intended an earlier reply to your letter ; but continual engage- 
ments have necessarily delayed it, till this time. 

I am, Sir, most respectfully, 
Your obedient servant, 
JAMES GOULD. 








CONSTITUTION AND PENAL CODE 
OF FRANCE. 


[IN constitutions of government, as well as in laws, the United 
States are making a grand and eventful experimeat, It becomes 
us to borrow light and knowledge from every quarter of the globe ; 
to explore the history of ages, and to do homage to the wisdom of 
great men, whenever and wherever they have appeared. The 
stamp of perfection is not in the works of human genius; and be- 
cause our forms of polity are more excellent than those which have 
existed before us, we are not to sit down in indolence, and cheer 
ourselves with a false belief, that we have reached the boundaries of 
improvement. 

The French Constitution, and the French Penal Code, cannot 
but be read with deep interest in this country. The latter is recom- 
mended to our consideration in a special manner, for the efforts 


which are making, in various parts of the Union, to improve our 
criminal laws. 


The remainder of the codes and notes will appear in the next 
number of the Journal. ] 
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CONSTITUTION OF FRANCE, 1814. 


Public Rights of Frenchmen. 


Article 1. All Frenchmen are equal in the eye of the law, what- 
ever, in other respects, may be their titles and rank. 

2. They are to contribute equally, in proportion to their proper- 
ty, to the support of the State. 

3. They are all equally eligible to civil and military employ- 
ments. 

4. Their personal liberty is also guaranteed ; no one being al- 
lowed to be pursued or arrested, except in the cases, and in the man- 
ner, prescribed by law. 

5. Every one is permitted freely to profess his own religion, and 
will obtain protection for it. 

6. Nevertheless, the Catholic Apostolic and Roman Church, is 
the Church of the State. 

7. The ministers only of the Catholic Apostolic and Roman 
Church, and of other Christian denominations, receive their in- 
come from the Royal Treasury. 

8. Frenchmen have the right to publish and print their opinions, 
subject to the Jaws, which are to check the abuse of this right. 

9. All property is inviolable, not excepting that which is termed 
the national domains, the law not recognizing any difference be- 
tween them. 

10. The State may exact the sacrifice of any private property, 
on account of the public advantage, proved in due course of law; 
but the owner is to be previously indemnified. 

11. All inquiry into opinions, or votes, given before the restora- 
tion, is interdicted. The same oblivion is enjoined upon courts 
and citizens. 

12. Conscription is abolished. ‘The manner of levying recruits, 
for land and sea service, is fixed by law. 

13. The person of the King is inviolable and sacred. His min- 
isters are responsible. The executive power resides in the King 
alone. 

14. The King is the Supreme Head of the State; commands 
the land and sea forces, declares war, makes treaties of peace, alli- 
ance, and commerce; appoints all the officers of the administra- 
tion, and makes the rules and ordinances necessary for the execu- 
tion of the laws, and safety of the State. 
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15. The Legislative power is vested collectively in the King, the 
House of Peers, and the House of the Deputies of the Depart- 
ments. 

16. All bills are to be brought in by the King. 

17. The bills so brought in, are carried by direction of the King, 
to the House of Peers, or to the House of Deputies, except laws 
relative to taxation, which must be addressed, in the first instance, 
to the House of Deputies. 

18. Every bill ought to be freely discussed, and voted for by a 
majority of each of the two Houses. 

19. The Houses have the right to petition the King to introduce 
a bill, on any subject whatever; and to point out what provisions it 
appears to them the bill ought to contain. 

20. This petition may be made by either of the two Houses ; but 
after having been discussed by a secret committee, it shall not be 
sent to the other House, by that which shall have proposed it, until 
after a delay of ten days. 

21. If the bill be adopted by the other House, it shall be sub- 
mitted to the King: if it be rejected, it can not be proposed again 
the same session. 

22. The King alone sanctions and promulgates the laws. 

23. The civil list is fixed for the whole reign, by the first legisla- 
ture assembled after the accession of the King. 


Of the House of Peers. 


24. The House of Peers is an essential part of the legislative 
power. | 

25. It is to be summoned by the King, at the same time as the 
House of the Deputies of the Departments. The session of the 
one commences and ends at the same time as that of the other. 

26. Every meeting of the House of Peers, held when the House 
of Deputies is not in session, or which shall not be convened by the 
King, is, 2pso facto, illegal and void. 

27. Peers of France are appointed by the King. Their number 
is not limited: he may vary their dignities, and create them for 
life, or make them hereditary, at will. 

28. Peers are admitted into the House at the age of twenty-five, 
and have aright of suffrage at the age of thirty. 

29. The Chancellor of France, and, in his absence, a Peer ap- 
pointed by the King, presides in the House of Peers. 
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30. The members of the Royal Family, and the Princes of the 
blood, are Peers by birth. They take their seats next to the Presi- 
dent ; but they have no voice in the proceedings, until the age of 
twenty-five. 

31. The Princes cannot take their seats in the House, except by 
order of the King expressed in a message, each session, under the 
penalty of avoiding all which shall have been transacted in their 
presence. 

32. All the deliberations of the House of Peers are secret. 

33. The House of Peers have cognizance of high treason, and 
such attempts against the safety of the State, as shall be defined 
by law. 

34. No Peer can be arrested but by the authority of the House, 
nor judged but by it, in criminal matters. 


Of the House of Deputies of the Departments. 

35. The House of Deputies shall be composed of the deputies 
elected by the elective colleges, the organization of which shall be 
determined by law. | 

36. Every department shall have the same number of deputies 
which it has had till now. 

37. The deputies shall be elected every five years, and in such 
manner, that the House may be renewed one fifth each year. 

38. No deputy can be admitted in the House, who is not forty 
years old, and who does not pay a direct tax of one thousand 
francs. 

39. Nevertheless, if there are not, in the department, fifty per- 
sons of the age mentioned, paying at least one thousand francs in 
direct taxes, their number shall be completed by those persons pay- 
ing the highest tax under one thousand francs; and these are eli- 
gible to office concurrently with the former. 

40. The electors who concur in the nomination of depnties, can 
not vote, if they do not pay a direct tax of three hundred francs, 
and if they are under thirty years of age. 

41. The Presidents of the Elective Colleges, shall be appointed 
by the King, and by right be members of the college. 

42. The half, at least, of the deputies, shall be chosen from 
among persons eligible to office, whose political domicil is within 
the department. 

43. The President of the House of Deputies is appointed by 
the King, from a list of five members presented by the House. 
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44. The sittings of the House are to be public; but the demand 
ef five members is sufficient for the House to go into a secret 
committee. 

45. The House will divide into committees, in order to discuss 
the plans presented to it by the King. 

46. No amendment can be made to a law, if it be not proposed 
or acquiesced in by the King, and if it has not been sent back and 
discussed in the committees. 

47. The House of Deputies is to receive all the propositions to 
impose taxes: it is only after such propositions have been allowed, 
that they may be carried to the House of Peers. 

48. No tax can be imposed or levied, which has not received the 
consent of both Houses, and sanction of the King. 

49. The land tax is imposed fora year only. Indirect taxes 
may be for a number of years. 

50. The King summons the two Houses each year: he pro- 
rogues them, and may dissolve that of the Deputies of the De- 
partments; but, in this case, he ought to summon a new one with- 
in three months. 

51. There shall be no personal arrest of a member of the 
House, during the session, nor within six weeks preceding or follow- 
ing it. 

52. No member of the House can, during the session, be pursu- 
ed or committed, for any criminal matter, unless taken in flagrante, 
except the House permit the prosecution. 

53. All petitions to either House, must be made and presented 
in writing. The law forbids to make them personally and at 
the bar. 


Of Ministers. 


54. Ministers may be members of the House of Peers, or the 
House of Deputies. They have, besides, admission to both Hous- 
es, and ought to be heard when they request it. 

95. The House of Deputies has the right to accuse Ministers, 
and to impeach them before the House of Peers, which alone has 
the right to judge them. 

50. They can be impeached for treason or extortion, only. 
Particular laws shall specify the nature of these offences, and shall 
determine the manner of prosecuting them. 

28 
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Of the Judiciary. 

57. All justice emanates from the King. It is administered in 
his name, by the judges whom he appoints and institutes. 

58. The judges appointed by the King, can not be removed. 

59. The ordinary courts and tribunals, now existing, are to con- 
tinue. There shall be no change whatever made in them, except 
by law. 

60. The present institution of judges of commerce, is pre- 
served. 

61. The institution of justice of the peace, is likewise preserved. 
Justices of the peace, although nominated by the King, are re- 
movable. 

62. No man can be judged, but by his natural judges. Accord- 
ingly, no extraordinary commission and court can be created. 

63. Courts martial are not comprised under the above denomi- 
nation, if it should be judged necessary to re-establish them. 

64. The debates shall be public, in criminal cases, unless such 
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publicity be dangerous to order and morals: in such cases, the 
Court shall make a rule. | 

65. The institution of juries is preserved. Such changes as ex- 
perience shall prove to be necessary, shall be effectuated, by law 
only. 

66. The punishment of confiscation of goods, is abolished, and 
can not be re-established. 

67. The King has the right of granting pardons, and of com- 
muting punishments. 

68. The civil code, and the laws actually existing, which are not 
contrary to the present Constitution, shall remain in force until 
they are legally repealed. 
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Particular Rights guaranteed by the State. 


69. The military on actual duty, officers and soldiers off duty, 
widows, officers and soldiers, who are pensioners, shall preserve 
their ranks, honours and pensions. 

70. The public debt is guaranteed. Every kind of engagement, 
undertaken by the State with its creditors, is inviolable. 

71. The ancient nobility resume their titles. The new preserve 
theirs. The King grants patents of nobility at will; but he only 
grants ranks and honours, without any exemption from the charges 
and duties of society. 
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72. The Legion of Honour is maintained. The King shall 
determine its interior regulations and decorations. 

73. The colonies shall be governed by particular laws and rules. 

74. The King and his successors shall swear, on the solemnity % 
of their coronation, faithfully to observe the present Constitution. 
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Transient Articles. te 
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75. The Deputies of the Departments of France, who have a seat ‘ 

in the legislative body since the last adjournment, shall continue to é 
sit in the House of Deputies, until other Deputies are substituted a 


in their room. e 

76. The first renewal of the fifth of the House of Deputies, 
shall take place, at farthest, in the year one thousand eight hundred 
and sixteen, according to the order established in the series. 


We order, that the present Constitution, submitted to the Senate 
and legislative body, agreeably to our proclamation of the second 
of May, shall be sent immediately to the Houses of Peers and 
Deputies. 


Given at Paris, in the year 1814, and the 19th year of our 
reign. 
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(Signed) LOUIS. 
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[N. B. The notes, except those in brackets, which are the trans- 
lator’s, are extracts from opinions delivered by the two highest 
courts in the French kingdom, in causes brought before them on 
appeal. | 
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ArTIcLE Ist. The infraction which the law punishes by the 
Police is a contravention, [contravention.] The infraction which 
the law punishes by correctional penalties, is a misdemeanor, 
[delit.] |The infraction which the law punishes by pain or igno- 
miny, is a felony or crime, [crime. ] 
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Note on Article 1.—The right of superintending the execution of the 
Jaws, and of preventing the infringement of them, is inherent in the 
Supreme Power, and can never cease to exist. So, when the Prince 
has not delegated the exercise of this power, he is understood to re- 
serve it to himself. Council of State. 
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Every design to commit a felony or crime, manifested by any 
overt acts, the execution of it being actually commenced, if it 
only be suspended, or fail in its operation by circumstances, for- 
tuitous, or independent of the will of the agent, is considered as 
the crime itself. 

3- A design to commit misdemeanors, is not considered as actu- 
al misdemeanors, except in the cases so specially decreed by law. 

A. No contravention, misdemeanor or crime, shall be punished 
by any ex post facto law. 

5. The provisions of this code do not apply to military contra- 
ventions, misdemeanors, and crimes. 


BOOK FIRST. 


Of Punishments in Criminal and Correctional Cases, and of 
their effects. 
6. Punishments in criminal cases, are either painful and igno- 
minious, or ignoiminious only. 


-_——— — - ——_ Ye 


Note on Article 2.—A person can not be punished for a design to 
commit a crime: if the jury find that the accused had a design only, 
without finding also some external act, or commencement of an act. 
suspended only by circumstances independent of the will of the ac- 
cused. Court of Cassation. 


Note on Article 4.—When, between the commission of an offence 
and judgment, a milder law shall exist, or be passed, than those which 
existed or were passed, either at the time the offence was committed, 
or at the time of the sentence, such milder law shall obtain. 

Court-of Cassation. 

A penal law made for a determinate period, expires of its own ac- 
cord at the end of such period. After that, it can not be applied 


even to offences committed during its existence. 
Court of Cassation. 


Vote on Article 5.—The criminal courts have cognizance of ordina- 


ry offences committed by soldiers on furlough, or off duty. 
Council of State. 


Officers not actuallv on service, being regarded as on furlough until 
they receive their commissions, if they are accused of ordinary of- 


fences, ought to be prosecuted before the courts of law. 
Council of State. 


The national gendarmerie is wthin the jurisdiction of the criminal 


courts for all offences not relating to the service, or to military disct- 
pline. : Court of Cassation. 


In the cases not provided for by martial law, the courts shall apply,” 
in equity and good conscience, under all the circumstances of the case, 
some one of the punishments in the penal, civil, or miliary code, as 
shall be proportionate to the offence. Council of State. 
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7. Painful and ignominious punishments are, 
1. Death. 
2, Hard labour for life. 
3. Perpetual exile. 
4. Hard labour for a term of years. 
5. Imprisonment,* [reclusion. | 

Branding and general confiscation may be awarded, concurrent- 
ly with painful punishments, in the cases decreed by law. 

8. Ignominious punishments are, 

1. Pillory. 
2. ‘Transportation, (for a term.) 
3. Civic degradation, or disfranchisement. 

9, Punishments in correctional cases are, 

1. * Confinement [{emprisonnement] for a term in a house 
of correction. 

2. Interdiction for a term, of certain civic, civil, and family 
rights. 

3. Fines. 

10. Sentence to Punishments established by law, is always to 
be awarded without prejudice to the restitutions and damages, 
which may be due to the parties. 

11. Placing under the special charge of the High Police, fines, 
special confiseations, either of the property itself, when it belongs 


to the criminal, or of the things produced by the offence, or of 


those things which have been employed, or destined to be employ- 
ed, to commit it, are punishments common to criminal and cor- 
rectional matters. 


Cuarprer First. 


Of Punishments in Criminal Cases. 
12. Every person condemned to death, shall be beheaded. 
13. Every person condemned to death for parricide, shall be 
eonducted to the place of execution in his shirt only, barefooted, 
and his head covered with a black veil. He shall be exposed on 


/Vote on Article 7.—Confiscation is abolished, and can not be revived. 
Constitution. 


[* “ Reclusion” is a longer and severer punishment than “ emprison- 
nement.”’| 


[+ See note to article 7th.} 





, i as ee 


respite series ie TRE ay ati Rp gat at mmmttigs bt en ba bAF Peete * so ale ee a Re sae tt sate , : 
7 7 - ay, SES Negative hey fe aly 3 ep aetts Ghee Fy ¥ : a Son) af 2 od ck Sh ocaadil Relea ed ~ te ; ors oa he oe ee ate ae I nS. oe y >, sts ’ “ ts vit Se Me fie pats 
/ thd nit tee «oe (ate i he a st celia Ae aa nr tag oh 3 eae CN eeig Oi ts b ca as att hd en eet haan stats sesaen 
iy e pee cael oi Taig tt z | han em ped gli A Pe eth) be Bs . r eee 
eS oe ye Piece ; safest’ ane a ¥ : he i river aeeanne Fase - ae tee s 


q panes 4 


aaa 
< 


ritele Xs 


ee eer ee : 


el 


erie as 


i 
eg 
: . 


be earn 
Sati, iat 


is SET 


ai pte eae 


0S Pe 
? 
ee 








414 PENAL CODE OF FRANCE. 


the scaffold, while the marshal publicly reads his sentence: he 
shall then have his right hand cut off, and be immediately exe- 
cuted. 

14. The bodies of criminals executed, shall be given to their 
families, if required, on condition that they bury the bodies with- 
out any ceremony. 

15. Men condemned to hard labour, shall have the most toil- 
some employments assigned them: they shall drag a ball at their 
feet, or shall be chained together two and two, when the nature of 
their employments will allow it. 

16. Women and girls condemned to hard labour, shall be em- 
ployed within a penitentiary, [maison de force.] 

17. The punishment of perpetual exile shall consist in being 
transported, and in remaining for ever in some place appointed by 
government, beyond the continental territory of France. If the 
person exiled, return within the territory of France, he shall, on 
proof only of his identity, be condemned to hard labour for life. 
If any person exiled for life, not having returned within the 
French territory, be arrested in any place occupied by the French 
army, he shall be re-conducted to his original place of exile. 

18. Sentence to hard labour for life, and to perpetual exile, 
shall include civil death. Nevertheless, government may reserve 
to the person exiled, in the place of his exile, the exercise of his 
civil rights, or of any part of them. 

19. Sentence to hard labour for a term, shall be for not less 
than five years, nor more than twenty. 

20. Every one condemned to hard labour for life, shali be brand- 
ed in the public square, with a print of a hot iron on the right 
shoulder. Persons condemned to other punishments, shall not be 
branded, except where the law requires it in addition to their pun- 
ishment. The brand shall contain the letters T. P. for malefac- 
tors condemned to hard labour for life; and the letter T. for those 
condemned to hard labour for a term, in case they are ordered to 
be branded. And if the criminal be convicted of Forgery, the 
letter F. shall be added. 

21. Persons of both sexes sentenced to imprisonment, shall be 
confined within the penitentiary, and be employed at work; a 


Note on Article 18.—Persons banished for political considerations, 
not being fixed for life, in their place of banishment, do not forfeit 
their domiciliary rights, whatever period their exile may have continued. 

Court of Cassation. 














part of the product of which may be applied to their benefit, as 
shall be directed by government. The duration of this punish- 
ment shall be for not less than five years, nor more than ten. 

22. Every person sentenced either to hard labour for life, or a 
term of years, or to imprisonment, shall, before he suffers his 
punishment, be placed in the pillory in the public square, and 
there remain exposed to the view of the public for one hour: a 
label shall be placed over his head, containing, in large legible 
characters, his name, occupation, residence, punishment, and the 
eause of his sentence. ‘ 

23. The term of the punishment of criminals condemned to 
hard labour for a term of years, and to imprisonment, shall be 
reckoned from the day of such exposure. 

24. Sentence to the punishment of the pillory, shall be executed 
in the manner prescribed in article 22d. 

25. No sentence shall bé executed on days of national festival, 
holidays, or Sundays. 

26. Sentences shall be executed in some one of the public 
squares expressed in the sentence. 

27. If a woman be condemned to death, and she prove to be 
with child, she shall not be executed until after her delivery. 


28. Every person condemned to hard labour for a term of 


years, to transportation, to imprisonment, or to the pillory, shall 
never be permitted to be a juror, nor arbitrator, nor witness to 
any instrument, nor evidence in a court of justice, otherwise 
than to give his simple declaration, [renseignemen.] He shall be 
incapable of being a guardian and trustee, except to his own chil- 
dren, and then only with the consent of his family. He shall be 
debarred his right to carry arms, or to serve in the French army. 

29. Every person who shall be sentenced to hard labour fora 
term of years, or imprisonment, shall, besides, during the continu- 
ance of his punishment, be in a state of legal suspension: he shall 
have an administrator appointed to manage his estate, in the same 
manner prescribed for the appointment of administrators of out- 
laws. 


ee SEE ee 


Note on Article 27.—The law of the 23d of Germinal, in the year 
2d, which prohibits putting to trial a woman accused of a Capital crime, 
before proof had that she is not pregnant, is rescinded by the publica- 
tion of the present code, 27. Court of Cassation. 
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30. The property of the criminal shall be returned to him, after 
his sentence has expired, and the administrator shall render him 
an account of his administration. 

31. During the term of Kis punishment, the criminal shall re- 
ceive neither money nor provision, nor any part of his estate. 

32. Every person sentenced to transportation, shall be carried 
by order of government, beyond the French territories. The 
term of transportation shall be not less than five years, nor more 
than ten. 

33. If any person so transported, shall, during the term of his 
transportation, return within the French territories, he shall, on 
proof only of his identity, be condemned to the punishment of 
perpetual exile. 

34. Civic degradation consists in the deprivation and exclusion 
of the criminal, of and from ail public offices, and employments, 
and privileges, mentioned in article 28. 

35. The term of transportation shall be reckoned from the day 
when the sentence becomes final. 

36. An abstract shall be published of all sentences of death, 
hard labour for life, or term of years, exile, imprisonment, pillory, 
transportation, and civic degradation. It shall be posted up in the 
chief city of the department; in that where the sentence is passed ; 
in the commune where the crime is committed; in that where 
the sentence is executed; and in that where the criminal desired. 

37. A general confiscation is, where the whole estate of the 
criminal is forfeited to the government. but confiscation does not 
necessarily follow every sentence ; it shall take place in those cases 
only expressly decreed by law. 

38. A general confiscation shall be charged with the payment of 
all just debts to the full value of the estate; and also with the pay- 
ment to the heirs of one half of that portion of the estate, of which 
the father could not have deprived them. And further, a general 
confiscation shall be chargeabie with the support of those to whom 
it is due by law. 

39. The King may dispose of forfeitures, either to the father, 
mother, or others in the ascending line, or to the widow or chil- 
dren, or other heirs or relations of the criminal, either natural or 


adopted. 
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CHAPTER SECOND. 


Of Punishments in Correctional Cases. 


40. Every person sentenced to the punishment of confinement, 
shall be confined in the work-house, and be there employed in any 
of the usual work carried on, according to his choice. The term 
of this punishment shall not be less than six days, nor more than 
five years, except in case of a repetition, or where the law pro- 
vides otherwise. Sentence of confinement for one day, is for 
twenty-four hours. That of a month, is for thirty days. 

41. The profit of the labour of persons confined for correction- 
al misdemeanors, shall be applied partly to defray the current ex- 
pense of the place; partly to procure some alleviations to the in- 
dividual, if he merits them, and partly to form a fund for his 
support on his release, the whole subject to the regulations of the 
administration. 

42. The courts exercising correctional jurisdiction, may in cer- 
tain cases suspend, wholly or in part, the exercise of civic and fami- 
ly rights, to wit: 

1. To vote at elections. 
2. 'To be elected to any office. 

. To be called orappointed to the duties of a juror, 
er any other public duty or employment, by the govern- 
ment, or to exercise such duties or employ ments. 

4. ‘To carry arms. 

5. To vote or give his opinion in the family deliberations. 

6. To be a guardian or trustee, except of his own chil- 
dren, and then only with permission of the family. 

7. To be an arbitrator, or a witness to instruments. 

8. To be a witness in courts of justice, except to make a 
simple declaration. 

43. Courts shall not pronounce any of the interdictions in the 
preceding article, except it be specially ordered by law. 
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Note on Article 40.—An arrest is a proceeding of the judiciary, and 
does not constitute any part of the punishment. The time of deten- 
tion does not constitute any part of the punishment. 

Court of Cassation. 
D4. 
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CuHapTer Turn. 


Of Punishments which ‘may be adjudged for Crimes and Mis- 


demeanors. 


44. The effect of a commitment to the charge of the High 
Police of the State, shall be to give to government, as well as to 
the party interested, the right to exact, either of the individual 
committed, after the term of his punishment has expired, or, of 
the father, mother, or guardian, or trustee, if he be a minor, good 
and approved sureties in the sum mentioned in his commitment: 
every person shall be permitted to procure such surety. In default 
of such surety, the person shall remain at the disposal of govern- 
ment, who may interdict his presence in any certain place, or or- 
der him to remain in a fixed spot in one of the departments of the 
kingdom. 

45. In case of disobedience of this order, the government may 
direct him to be arrested and imprisoned for any space of time, 
not exceeding the term of commitment. ' 

46. When the person under such special commitment, having 
obtained his liberty by the aforesaid security, shall receive a final 
sentence for any one or more crimes, or misdemeanors, committed 
before the recognizance expires, the sureties may be imprisoned, 
until they pay the full amount of their recognizance. The sum 
so recovered shall be devoted, in the first place, to liquidate the 
damages and costs of the parties injured by such crimes or mis- 
denieanors. , 

47. Criminals sentenced to hard labour for a term of years, and 
to imprisonment, shall be, by virtue of such sentence, after their 
punisiiment has expired, during their whole lives, under the charge 
of the High Police of the State. 

48. Criminals, sentenced to transportation, shall be, by virtue of 
their sentence, under the same charge, during a period equal to 
that of the sentence which.they shall have undergone. 

49. Persons shall be placed under the same commitment, who 
shall be condemned for either crimes or misdemeanors, by which 

the internal or external safety of the State is endangered. 

50. Except in the cases provided for, in the preceding articles, 
no criminal shall be placed under the charge of the high police, 
other than in the cases especially permitted by law. 
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51. When a zestitution shall be awarded, the criminal shall be 
condemned, besides, to make indemnity to the party injured; the 
amount of the indemnity is left to the discretion of the Court, 
when the law does not regulate it; but it shall never be less than a 
fourth of the amount of the restitution; nor shall the Court, even 
by consent of the party, apply it to any use whatever. 

52. The execution of sentences, fines, restitutions, damages, 
and costs, may be prosecuted, even to personal confinement. 

53. When the fines and costs go to the State, if, after the expira- 
tion of the painful or ignominious punishments, the criminals be 
confined one entire year, on account of the pecuniary sentence, 
they may, on proof, by due course of law, of their absolute insol- 
vency, obtain their liberty, conditionally. The term of confine- 
ment shall be reduced to six months, in case of a misdemeanor, 
except that, in all cases, the criminals may be again imprisoned, if, 
by any means whatever, they afterwards become able to pay. 

54. Where fines or confiscation, and restitution and damages, 
are concurrently awarded, and the property of the criminal is in- 
sufficient to satisfy all, the latter shall have the preference. 

55. All the individuals, jointly condemned for the same crime 
or misdemeanor, shall be, jointly and severally, answerable for the 
fine, restitution, damages and costs. 


CuHaptrerR Fourrnu. 


Of the Punishments for the Repetition of Crimes and Misdemeanors. 


56. Every person, who, having been condemned for any crime, 
shall commit a second crime which includes civic degradation, 
shall be punished, by being placed in the pillory. If the second 
crime includes the punishment of the pillory, or transportation, he 
shall be condemned to imprisonment. If the second crime is pun- 
ishable with imprisonment, the criminal shall be sentenced to hard 
labour, for a term, and be branded. Ifthe second crime is punish- 
able with hard labour, for aterm, or perpetual exile, he shall be 
sentenced to hard labour for life. If the second crime is punisha- 
ble with hard labour for life, he shall be condemned to death. 








Note on Article 55.—When persons are fined for different offences, 
they are not jointly and severally responsible. | Court of Cassation. 


Note on Article 56.—The penalty of this law shall be enforced even 
when the first crime is anterior to the new law, and even after the 
punishment of the accused in the first instacne has expired. Idem. 
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57. If any one shall be condemned for a crime, and shall after- 
wards commit a misdemeanor, of a nature to’be punished correc. 
tionally, he shall be punished with the utmost rigour of the law; 
which punishment may be doubled. 

58. A criminal, condemned, correctionally, to imprisonment, for 
more than one year, shall be also, in case of another misdemeanor, 
punished to the extent of the law, and the punishment may be 
doubled: he shall, moreover, be committed to the special charge 
of government, not less than five years, nor more than ten. 


BOOK SECOND. 


Of Persons punishable, excusable, or responsible, for Crimes or 
Misdemeanors. 


ONLY CHAPTER. 


59. The accessories of crimes and misdemeanors shall be pun- 
ished, in the same manner as the principals, except in the cases oth- 
erwise decreed by law. ! 

60. Those persons who, by gifts, promises, menaces, abuse of 
authority or power, machinations, or wicked artifices, have abetted 





a 


Note on Article 57.—In case of a second crime, the Court can not 
mitigate the puaishment. This Article therefore is an exception to 
Article 463. Court of Cassation. 


Vote on Article 59.—Although the principal may be sentenced, if he 
commit a second crime, to the punishment decreed in such cases, his 
accomplices are not on that account alone, liable to any other than the 
original punishment. Idem. 

The criminal prosecution of the accessories does not abate by the 
death of ti.e principal. Idem. 

No one can be reputed an accomplice, if the jury do not find the 
primitive facts proved, on which the conspiracy is founded. Idem. 

The accomplice of a minor, under the age of sixteen, does not pat- 


ticipate in theandulgence which the law accords to the minor. 
Idem. 


Note on Article 60.—The simple act of inducing a person to commit 
a crime, without having used promises, orders, gifts, or threats, does 


not make a person an accessory. Idem. 
The fact of not preventing a murder, when it might have been pre- 
vented, does not make a person an accessory. Idem. 


A provocation to commit a crime, is only considered legally criminal, 
and punished, when it is accompanied by gifts, promises, or threats. 


Idem. 
Whoever assists the perpetrator of any offence at the time of its com- 


- 
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a crime or misdemeanor, or have given directions for its commis- 
sion; those who shall have knowingly procured arms, instruments, 
or any other means which have assisted in its commission; those 
who shall have knowingly aided or assisted the author or authors of 
any act, in any thing which shall have facilitated it, or in any thing 
which shall have accomplished it, without prejudice to the punish- 
ments which snall be specially provided by the present code, 
against the authors of conspiracies against the internal or external 
safety of the State, even if the crime, which was the object of the 
conspirators, shall not be committed ; shall be punished as accesso- 
ries to such crime or misdemeanor. 

61. Those who, knowing the criminal conduct of felons, com- 
mitting crimes or violence against the safety of the State, public 
peace, persons or property, shall habitually furnish them with 
quarters, place of retreat, or meeting, shall be punished as access- 
ories. 

62. Those who, knowingly, liave secreted wholly, or in part, 
propety stolen, mislaid, or obtaimed by means of any crime or mis- 
demeanor, shall also be punished as accessories. 

63. Nevertheless, in respect to the receivers mentioned in the 
preceding article, the punishments of death, hard labour for life, or 
perpetual exile, shall not be inflicted, unless it shall be proved that 
at the time of the receiving aforesaid, they had knowledge of the 
circumstances, to which the law attaches these three kinds of pun- 
ishments ; otherwise they shall be sentenced to hard labour for a 
term. 

64. It is neither crime nor misdemeanor, if the accused was in a 
state of mental derangement at the time of the commission of any 
act, or if he was obliged to do it by an irresistible force. 


em a a eee 


inission, either by removing any obstacles, or keeping watch, is consid- 
ered a co-author, or accomplice, so far as relates to the punishment. 
Court of Cassation. 


Note on Article 62.—Whenever the principal is acquitted of a theft, 
because it was not proved the taking was felonous, the receiver of the 
stolen property can not be punished as accessary. 


Idem. 
Vote on Article 63.—The criminal court is competent to judge of in- 
Sanity, when it is pleaded. Idem. 


Note on Article 64.—The plea of intoxication will not be received, 
nor of servitium. Idem. 
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65. No crime nor misdemeanor can be pardoned, nor any pun- 
ishment mitigated, but in the cases and under the circumstances, 
where the law declares the act excusable, or permits a milder 
punishment to be applied. 

66. When the accused is within the age of 16, if it is decided 
that he did not possess legal discretion, [discernement,] he shall be 
acquitted ; but he shall, according to circumstances, be sent back to 
his relations, or be placed in a work-house, to be there brought up 
and kept in custody so many years as the sentence shall direct, 
but the term shall never exceed the time when he shall attain his 
twentieth year. 

67. If it is decided that he possessed legal discretion, [déscerne- 
ment,| the punishment shall be as follows : 

If he has incurred the pain of death, hard labour for life, or 
perpetual exile, he shall be sentenced to confinement from ten to 
twenty years, in the house of correction. If he has incurred the 
penalty of hard labour for a term, or imprisonment, he shall be 
condemned to be confined in a house of correction for a space of 
time, equal at the least to a third, and, at farthest, to a half of that, 
to which he might have been condemned to any of these punish- 
ments. In all the above cases, he may be put, by the sentence, un- 
der the charge of the High Police, for five years at least, and ten 
years at farthest. If he has incurred the punishment of the pil- 
lory, or transportation, he shall be confined from one to five years 
in a house of correction. 

68. In none of the cases provided for, in the preceding article, 
shall the criminal suffer public exposure. , 

69. If the criminal has only incurred correctional punishment, 
he shall be condemned to such as shall be adjudged suitable, pro- 
vided it be less than half of that which he would have received, if 
he had been above 16 years of age. 

70. The punishments of hard labour for life, perpetual exile, 
and hard labour for a term, shall not be pronounced against any 
person above the age of seventy years, complete at the time of 
judgment. 


Note on Article 65.—In proceeding by a jury, the court shall not de- 
cide on the validity of a plea: this power belongs to the jury. 
Court of Cassation. 


Nolte on Article 66.—If the jury declare that the accused acted with- 
out legal discretion, no punishment can be adjudged. Idem. 

The plea of minority is a persona! plea; it can in no wise affect the 
punishinent of persons who are civilly responsible for the delinquents. 
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71. These punishments shall be commuted, in such cases, for that 
of imprisonment, either for life or a term, according to the dura- 
tion of the term which is commuted. 

72. All persons condemned to hard labour for life, or for a term 
of years, when they shall have attained the age of seventy, shall 
be relieved from their labour, and be imprisoned in the penitentiary 
until the term of their punishment shall expire, in the same man- 
ner as if they had been condemned to imprisonment only. 

73. Inn-Keepers and Tavern-Keepers convicted of harbouring, for 
more than twenty-four hours, any person who, during his stay, shall 
have committed a crime or misdemeanor, shall be civilly answera- 
ble for restitutions, damages, and costs, adjudged to those to whom 
the crime or misdemeanor shall have caused any such damage, in 
case they have not registered the name, occupation, and reside ace 
of the criminal ; besides their responsibility in the cases mentioned 
in the civil code. 

74. In all other cases of civil responsibility, which shall occur in 
matters criminal, or correctional, or of police cognizance, the courts 
before whom the cases are tried, shall conform to the regulations of 
the civil code. 


BOOK THIRD. 


Of Crimes and of Misdemeanors, and their Punishment. 


Titre First. 
CriIMES AND MispEMEANORS AGAINST THE PUBLIC. 


Cuaprer First. 
Of Crimes and Misdemeanors against the Safety of the Siate. 


SECTION FIRST. 


Of Crimes and Misdemeanors against the External Safety of 


the State. 


(9. Every Frenchman who shall have carried arms against 
France, shall be condemned to death. His estate shall be forfeited. 


—-— - 
SE —_—— 


Note on Article 73.—Tavern-Keepers are not responsible for proper- 
'y stolen from them without their fault, or taken from them by force. 


Note on Article 75.—Every Frenchman naturalized, with or without 
Lorenentons, in a foreign country, if he carry arms against France, shall 
@ put to death, and iis property confiscated. 
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76. Whoever has practised any machinations, or entertained 
any correspondence with foreign powers, or their agents, in order 
to engage them to commit hostilities, or to levy war against 
France, or to supply them with means to do it, shall be punished 
by death, and his property confiscated. ‘This shall likewise be the 
punishment, although no hostilities are the result of such machi- 
nations and correspondence. 

77. Every person who shall have practised any artifices, or en- 
tertained any correspondence with the enemies of the State, in 
order to facilitate their entrance upon the territories and dependen- 
cies of the kingdom, or to deliver up to them cities, fortresses, 
places, posts, ports, magazines, arsenals, vessels or ships, belonging 
to France, or to furnish the enemy assistance in soldiers, men, 
money, provision, arms or munitions, or to assist the progress of 
the enemy, on the possessions, or against the forces of France, by 
sea or land, by corrupting the fidelity of officers, soldiers, sailors, 
or others, towards the King or State, or in any other manner, shall 
pe punished with death and confiscation. 

78. If the correspondence with the subjects of a foreign enemy, 
without having for its object any of the crimes mentioned in the 
preceding article, nevertheless result in disclosing to the enemy in- 
formation injurious to the political or military state of France, or 
her allies, those who shall have carried on such correspondence, 
shall be transported. This provision shall not prejudice the se- 
verer penalties, in case the information shall have been the result of 
a plan constituting a system of espionage. 

79. The punishments declared in articles 76 and 77, shall be the 
game, whether the machinations or artifices therein mentioned, 
have been practised against France, or against her allies acting 
against a common enemy. 

80. Every public officer, agent of government, or other person, 
who, charged either officially, or in consequence of his situation, 
with the secrets of a negociation, or expedition, shall divulge it to 
the agents of a foreign power, or enemy, shall be punished by the 
penalties decreed in article 76. 

81. Every public officer, agent, or overseer of government, 
charged, by virtue of his office, with the custody of plans of fortifi- 
cations, arsenals, ports or bays, who shall have delivered those plans, 
or any one of them, to the enemy, or the agents of the enemy, shall 
be punished with death, and his estate confiscated. He shall be 
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punished with transportation, if he has delivered these plans to the 
agents of a foreign power, neutral or allied. 

82. Every other person, who, having, by fraud, bribery, or vio- 
lence, become possessed of the said plans, shall deliver them to 
the enemy, or agents of a foreign power, shall be punished as the 
officers and agents mentioned in the preceding article, and accord- 
ing to the distinctions there expressed. If the said plans, with- 
out any sinister means being previously employed, come into the 
possession of any person who has delivered them up as aforesaid, 
the punishment shall be, in the first case, mentioned in article 81, 
perpetual exile ; in the second case of the same article, confine 
ment from two to five years. 

83. Whoever shall have concealed, or caused to be concealed, 
spies or soldiers of enemies sent to make discoveries, and whom 
they shall know to be such, shall be condemned to death. 

84. Whoever shall have, by any hostile proceeding, not sanc- 
tioned by government, exposed the State to a declaration of war, 
shall be punished by transportaton; and if war actually follow, 
by perpetual exile. 

85. Whroever shall have, by any act not sanctioned by govern- 
ment, exposed the French people to any reprisals, shall be punish- 
ed by transportation. 


SECTION SECOND. 
Of Offences against the Internal Safety of the State. 


PARAGRAPH FIRST. 
Of Attempts [attentats] and Conspiracies [complots] against the 
King and Royal Family. 

86. Every attempt or conspiracy against the life or person of 
the King, is high treason. This crime shall be punished in the 
same manner as parricide, and includes, moreover, confiscation. 

87. Every attempt or conspiracy against the life or person of any 
of the Royal Family ; every attempt or conspiracy, of which the 
object shall be, either to destroy, or alter the government, or the 
order of succession to the throne, or to incite the citizens or inhabit- 


ants to resist the royal authority ; shall be punished with death and 
confiscation. 


88. That is an attempt, where any act is committed or begun, in 
order to attain to the execution of these crimes, although they 
may not have been accomplished. 


oO 
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89. That is a conspiracy, where the plans to carry it into effect, 
are concerted and arranged between two or more persons, although 
there may not have been any attempt. 

90. If there has been no conspiracy undertaken, but a proposi- 
tion only made, and not acceded to, to commit the crime mention- 
ed in article 86, he, who shall have made such proposition, shall be 
punished by imprisonment. The author of any proposition not 
acceded to, having for its object any of the crimes mentioned in 
article 87, shall be transported. 


PARAGRAPH SECOND. 
Of Crimes tending to disturb the State by Civil War ; illegal Em- 
ployment of the Standing Army, Devastation, and public Pillage. 

91. An attempt or conspiracy, of which the aim shall be either 
to cause civil war, by arming or by inducing the citizens or inhabit- 
ants to arm themselves against each other, or to carry devastation, 
slaughter, or pillage, in any of the communes, shall be punished 
by death, and the goods of the criminal shall be confiscated. 

92. Whoever shall have levied, or caused to be levied, armed 
troops, engaged or enrolled, or caused to be engaged or enrolled, 
soldiers; or shall have furnished them, or procured for them, arms 
or munitions, without orders or direction from the proper authori- 
ties, shall be punished by death and confiscation. 

93. Those who, without lawful and proper motives, shall take 
command of an armed body, troops, fleet, squadron, vessel of 
war, fortification, post, port, or city; those who shall have retained, 
against the orders of government, any military command whatso- 
ever; the officers who shall keep their troops under arms, after 
they shail have been ordered to disband them, shall be punished 
by death, and their goods confiscated. 

94. Any person, who, having the command of the public force, 
shall have used or employed it, or shall have caused it be used or 
employed, to prevent alevy of soldiers appointed by law, shall 
be punished by perpetual exile. If such requisition, or order, 
shall have gone into effect, the criminal shall be put to death, and 
his property confiscated. 

95. Every person who shall have set on fire, or destroyed by 
springing a mine, any buildings, magazines, arsenals, vessels, or 
other property belonging to the State, shall be put to death, and 
his property confiscated. 

96. Whoever shall have taken command of a band, or shall 
have exercised in it any office or command whatsoever, either for 











the purpose of usurping the possessions, property, or public money, 
places, cities, fortresses, posts, stores, arsenals, ports, vessels, or 
ships, belonging to the State, or for the purpose of pillaging, or 
partaking of the public or national property ; or, finally, for the 
purpose of attacking or resisting the public force, acting against 
the authors of these crimes, shall be put to death, and his property 
confiscated. ‘Those who shall have directed the meeting levied, 
or caused to be levied, organized, or caused to be organized, the 
bands, or shall have knowingly, or voluntarily, furnished them, or 
procured for them, arms, munitions, and instruments of crime, or 
have sent convoys of provisions, or shall in any other manner have 
carried on correspondence with the directors or commanders of 
such bands, shall undergo the same punishment. 

97. In case one or more of the crimes mentioned in articles 86, 
$7, and 91, shall have been executed, or merely attempted, by a 
band, the punishment of death and confiscation of property shall 
be appplied, without distinction of rank, to every individual, a par- 
ty to the band, who shall be arrested at the place of such seditious 
meetings. Every one, also, although not arrested on the place of 
meeting, who shall have directed the sedition, or who shall have 
exercised in the band, any employment or command whatsoever, 
shall undergo the like punishment. 

98. Except in the case where the seditious meeting shall have 
for its object, or end, one or more of the crimes mentioned in arti- 
cles 86, 87, and 91, persons, parties to the bands mentioned above, 
without exercising any command or employment in them, who are 
arrested at the place of meeting, shall be punished by perpetual 
exile. 

99. Those, who, knowing the object and character of the said 
bands, shall have voluntarily furnished them with lodging, place of 
retreat, or of meeting, shall be condemned to hard labour for 
aterm. , 

100. Those persons shall suffer no punishment for the act of 
sedition, who, having been a party to the bands, without exercising 
in them any command, or filling any employment, or office, shall 
leave them voluntarily on the proclamation of the civil or military 
authority, or even afterwards, in case- they shall have only been 
arrested out of the place of meeting, without resistance, and 
without weapons. They shall be punished in these cases for those 
crimes only, which they shall have personally, committed ; never- 
theless, they may be placed under the special charge of the High 
Police, for five ycars at least, or ten at most. 


PENAL CODE OF FRANCE. 427 


3 


i “i 


aT ry oe AEA tte kegs, 
PO SO Soe ee) tan ea 
» ot - 


ee 





























rere ate 


ey Wy 


AR WY ere ene ee 


‘ Sap ilae’ Pate get Oe’ 


sags Datla ting ip tim 


eT LS pi ite: 2 Seated ited 
< e See en Te eee Be 


na 


OS) 4 
se 








Tt, eee 
a RS 


eee 
moma edbeenee pg 
Sere <0 2mm 4 


-— 


pth ie enact 


xeon 


gi 


"ic a ee 


CD nn ATES SES, Se am 
romana emt ae 


Tanne ae 
ib Soe w2 


aa 


BS oP IN 
-, 7 hd “a 





428 PENAL CODE OF FRANCE. 


101. Under the word weapons, are comprised, all machines, in- 
struments, or utensils, edged, pointed, or clubbed, [contondans. | 
Pocket knives, scissors, and common walking canes, shall not be 
considered weapons, unless they have been used to kill, wound, or 
strike. 


Provisions common to both Paragraphs of the present Section. 


102. All persons shall be punished, as guilty of the crimes and 
conspiracies mentioned in this section, who, by harangues made in 
public places, or at public meetings, or by placards posted up, or 
by printed papers, shall have directly excited the citizens or inhab- 
itants to commit them. Nevertheless, when these incitements 
shall not have had any effect, their authors shall be punished by 
transportation only. 


SECTION THIRD. 


OF TREASON. 


Of Discovery and Concealment of Crimes, which affect the Internal, 
or External Safety of the State. 


103. All persons, who, having knowledge of conspiracies form- 
ed, or of crimes projected, against the internal or external safety 
of the State, shall not have revealed to government, or the admin- 
istering authorities, or to the judiciary police, the circumstances 
which have come to their knowledge, within twenty-four hours 
thereafter, shall be punished, even when it is known that they are 
not accessories, for the mere fact of concealment, in the manner 
and according to the specifications following : 

104. If it be high treason, every person who, as in the prece- 
ding article, shall not have made the confessions there prescribed, 
shall be punished by imprisonment. 

105. With respect to other crimes or conspiracies, mentioned in 
this chapter, every person, who, on being apprized of them, shall 
not have made the confessions prescribed in article 103, shall be 
punished by confinement, from two to five years, and by a fine of 
500 to 2000 francs. 





Note on Article 101.—Stones, thrown by a mob, at the gens d’armes, 


are accounted weapons. 
Court of Cassation. 
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106. He who shall have had knowledge of the said crimes or 
conspiracies, shall not be allowed to exculpate himself from the 
charge of concealment, on the ground that he had not counte~ 
nanced them; or, even, that he had opposed them, and had en- 
deavoured to dissuade the authors from them. 

107. Nevertheless, if the author of the conspiracy or crime, is 
a husband or wife, or has been even divorced, ascendant or descend- 
ant, brother or sister, or related, in the same degree, to the person 
accused of concealing, he shall not be subject to the penalties 
mentioned in the preceding articles; but shall be ordered to be 
put under thecharge of the High Police, during a period not 
exceeding ten years. 

108. Those of the criminals shall be exempted from the penal- 
ties pronounced against the authors of conspiracies, er other crimes 
against the internal or external safety of the State, who, before 
any execution or attempt of the conspiracies or crimes, and before 
prosecution commenced, shall have first given to the authorities 
mentioned in article 103, information of the conspiracies or 
crimes, and of the authors or accomplices; or who, even after the 
commencement of the prosecution, shall have procured the arrest 
of the said authors or accomplices. Those of the criminals who 
shall have given information, or procured the arrest, may neverthe- 
less, be sentenced to remain, during life, or a term of years, under 


the special charge of the High Police. 


CHAPTER SECOND. 


CrimES AND MISDEMEAN@RS AGAINST THE CONSTITUTION. 
SECTION FIRST. 


Of Crimes and Misdemeanors relative to the Exercise of Civic 
Rights. 


109. When, by riot, violence, or threats, one or more citizens 
shall be prevented from exercising their civic rights, each of the 
offenders shall be punished by confinement, for six months, at least, 
and two years, at most; and by the interdiction of the right to 
vote, and of eligibility, for five years at least, and ten at farthest. 

110. If this crime has been committed, in consequence of a plan 
concerted to be executed, either throughout the kingdom, or in 
one or more of the departments, or in one or more of the districts, 
the punishment shall be transportation. 
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111. Every citizen, who, being charged with the canvass of the 
tickets containing the suffrages of the citizens, shall be discovered 
altering them, or taking any of them from the collection, or adding 
any to it, or writing upon the tickets of illiterate voters, names dif- 
ferent from those which have been dictated to him, shall be placed 
in the pillory. 

112. All other persons, guilty of the acts mentioned in the pre- 
ceding article, shall be punished by confinement, of six months, at 
least, and two years, at most; and the interdiction of the right of 
voting and of eligibility, for five years at least, and ten at most. 

113. Every citizen, who, at an election, shall have bought or 
sold a vote, at any price whatsoever, shall be punished by disfran- 
chisement for five years at least, and ten at most. The seller and 
buyer of a vote, shall each, besides, be fined double the value of 


the things received or promised. 
SECTION SECOND. 


Attempts against Liberty in general. 


114. Whenever a public officer, agent, or overseer of govern- 
ment, shall have ordered or done any arbitrary and illegal act, 
either against the liberty of an individual, or against the civic 
rights of one or more citizens, or of the constitution, he shall be 
condemned to civic degradation. If, nevertheless, he justifies, 
that he has acted by order of his superiors, in matters within their ju- 
risdiction, and to whom he owed obedience, he shall be exempted 
from punishment; which shall be, insuch case, applied only to the 
superior, who shall have given such order. 

115. If it be a Minister of State, who has ordered or done the 
acts, or any of them, mentioned in the preceding article ; and if, af- 
ter the invitations mentioned in the articles 63 and 67, of the act 
of the 18th of May, 1804, he has refused or neglected to make 
reparation, within the time allowed by said act, he shall be trans- 
ported. 

116. If the ministers, charged with having ordered or author- 
ised any unconstitutional act, pretend that the signatures, imputed 
to them, have been obtained by fraud, they shall be obliged, in re- 
scinding such act, to impeach him, whom they declare the author 
of such fraud ; otherwise -hey shall be prosecuted personally. 

117. Damages which may be adjudged, on account of the at- 
tempts mentioned in artiele 114, shall be exacted, either ou the 
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criminal prosecution, or by civil suit, and shall be governed, m con- 
sideration of the situation of the persons, according to circumstan- 
ces, and the injury sustained ; except that, in no case, whoever be 
the individual injured, the said damages shall be less than 25 
francs, for every day of illegal and arbitrary detention, and for 
each person. 

118. If any unconstitutional act has been done, in consequence 
of a forgery of the signature of a minister, or of a public officer, 
the authors of the forgery, and those who shall have knowingly 
made use of it, shall be punished by hard labour, for a term, which 
shall, in this case, be always extended to the maximum. 

119. The officers of the administrative or judiciary police, who 
shall have neglected or refused to attend to a lawful demand, tend- 
ing to establish the proof of an illegal and arbitrary detention, 
either ina place appointed to detain prisoners, or any where else, 
and who shall not justify that they have reported them to superior 
authority, shall be punished by civic degradation, and be answera- 
ble for damages, as is set forth in article 117. 

120. ‘The guard and keepers of the houses of deposit, prisons, 
houses of justice, or punishment, who shall have received a prison- 
er, without warrant, or judgment, or without a provisional order 
from government; those who shall have detained him, or shall have 
refused to produce him to the officer of the police, or to the bear- 
ers of orders, without justifying by the prohibition of the Attorney- 
General, or Judge ; those who shall refuse to exhibit their registers, 
to the officers of the police ; shall be deemed guilty of false inapris- 
onment, and be punished by confinement, from six months to twe 
years, and by a fine, from 16 to 200 francs. 

121. Every officer of the judiciary police, public prosecutors, 
deputies, or judges, who shall have caused, given, or signed, a judg- 
ment, ordinance, or warrant, tending to the personal prosecution 
or accusation, either of a Minister, or of a member of the House of 
Peers, or of the Chamber of Deputies, or of the Council of State, 
in any other manner than the laws of the State allow, or who, ex- 
cept in the cases of a person taken in flagrante delicto, or of gen- 
eral accusation, shall have, in any other than the manner prescri- 
bed by law, given or signed an order or warrant, to seize or arrest 
one or more Ministers, or members of the House of Peers, or 
of the Chamber of Deputies, or of the Council of State, shall be 
Suilty of malversation, and be punished by civic degradation. 
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122. The public prosecutors, their deputies, the judges, or public 
officers, who shall have detained, or caused to be detained, any per- 
son, in any other place than that ordered by government, or by the 
public administration, or who shall have summoned a citizen he. 
fore a court of assizes, or special court, unless he has been preyi- 
ously indicted, shall be also punished by civic degradation. 


Coalition of Functionaries. 


123. All concerted measures, contrary to law, practised, either 
by agreement of individuals, or by any part of the executive au- 
thority, or by deputation or correspondence between them, shall be 
punished by confinement of not less than two months, nor more 
than six, for every person guilty; who may, moreover, be inter- 
dicted the exercise of his civic rights, and all public employments, 
for ten years, at farthest. 

124. If, by any of the means mentioned above, measures have 
been concerted against the execution of the laws, or against the 
orders of government, the punishment shall be transportation. If 
this conspiracy has taken place between the civil authorities and 
the military body, or officers, those who shall be the authors or 
promoters of it, shall be punished by perpetual exile ; the others 
shall be transported. 

125. In case where this conspiracy shall have for its object, or 
end, an unlawful attempt against the internal safety of the State, 
the criminals shall be punished with death, and their property con- 
fiscated. 

126. The public officers, who shall have, by agreement, deter- 
mined to give any dismissions from office, of which the object or 
effect shall be to prevent or suspend, either the administration of 
justice, or the accomplishment of any service whatsoever, shall be 
guilty of malversation, and punished with civic degradation. 


SECTION FOURTH. 


Encroachments of Administrative, or Judicial Authority. 
127. Judges, public prosecutors, or their deputies, or police offi- 
cers, who shall interfere in the exercise of the legislative powers, 
either by regulations containing legislative provisions, or by arrest- 
ing or suspending the execution of one or more laws, or by delib- 
erating whether the laws shall be published or executed, shall be 
guilty of malversation, and be punished by eivic degradation. 
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The judges, public prosecutors, or their deputies, officers of the judi- 
ciary police, who shall have interfered in matters appertaining to 
the administration, either by making regulations on these subjects, 
or in refusing to execute the orders proceeding from the administra- 
tion; or who, having permitted or ordered any of the executive 
powers to be summoned on account of their exercising their du- 
ties, shall have persisted in the execution of their judgment, or 
ordinances, notwithstanding the reversal which shall have been 
pronounced of them, ora contested jurisdiction, which shall have 
been notified to them ; shall be deemed guilty of malversation, and 
shall be punished by civic degradation. | 

128. The judges, who, after a formal revindication,* made by the 
administrative authority of a cause before them, shall have, not- 
withstanding, proceeded to judgment, before the decision of the 
Superior Court, shall be each punished by a fine of not less than 
16, nor more than 150 francs. The public prosecutor who shall 
have appeared, or given an opinion for the said judgment, shall 
he subject to the like punishment. 

129. Every judge, who, after a legal reclamation? of the parties 
interested, or of the administrative authority, shall have, without 
the direction of government, rendered judgment against, their 
agents, or overseers, accused of crimes or misdemeahors com- 
mitted in the exercise of their office, shall be fined not less than 
100, nor more than 500 francs. A public prosecutor, or police 
officers, who shall have demanded the said judgment, shall un- 
dergo the same punishment. 

130. The prefects and sub-prefects, mayors, and other executive 
powers, who shall have interfered in the exercise of the legisla- 
tive powers, as is mentioned in the first part of article 127, or who 
shall have taken upon themselves to issue general regulations, di- 
recting or forbidding any thing whatsoever to the courts or tribu- 
nals, shall be punished by civic degradation. 

131. When the executive powers shall encroach upon the judi- 
cial authority, by interfering to take cognizance of the private 
right and interests within the province of law courts, and after a 
reclamation of the parties, or one of them, they shall have never- 
theless decided the affair, before the superior authority shall 


|* * Revindication” appears to resemble our writ of prohibition.] 


[+ “ Reclamation” appears to be similar to our plea to the jurisdiction. | 
56 











en DS Se te 


_ a ie 


434 PENAL CODE OF FRANCE. 


have passed judgment, they shall be punished by a fine of not 
less than 16 francs, nor more than 150. , 


Cuaprer Tuirp. 


Crimes and Misdemeanors against Public Peace. 
OF COUNTERFEITERS. 


Counterfeit Money. 


132. Whosoever shall have counterfeited or altered gold or silver 
coin, of legal currency in France, or been accessary to the emis- 
sion or uttering of the said conterfeited, or altered coin, or in the 
introdution of it into the French territory, shall be punished by 
death and confiscation. 

133. Whoever shall have counferfeited or altered base or cop- 
per money, of legal currency in France, or been accessary to the 
emission or uttering of the said counterfeited, or altered money, 
or the introduction of it into the French territory, shall be con- 
demned to hard labour for life. | 

134. Whoever shall have, in France, counterfeited or altered 
foreign coin, or been accessary to the emission, uttering, or impor- 
tation into France, of foreign counterfeited or altered coin, shall 
be punished by hard labour for a term of years. 

135. The being accessary, mentioned in the preceding articles, 
does not apply to those, who, having received for good money, 
such counterfeited or altered coin, have passed it away. Never- 
theless, he who shall have passed the said coin, after having 
proved it, or caused it to be proved, to be counterfeit, shall. be 
punished by a fine not less than three, nor more than six times the 
amount represented by the coin which he shall have passed ;_pro- 
vided, the fine be in no case less than 16 francs. 

136. Those who shall know of a manufacture or deposit of 
counterfeited or altered gold, silver, base or copper coin, legally 
current in France, and who shall not, within twenty-four hours 
thereafter, reveal what they know to the administrative authorities, 

or judicial police, shall be, for the concealment only, and when 





Note on Article 132.—Coating copper money with any white metal, 
to make it resemble a piece of superior value, is forgery. 
Cassation. 
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they shall be known to be free from all participation, punished by 
confinement from one month to two years. 

137. Nevertheless, the relations of the criminals in the ascend- 
jing and descending line, husband or wife, even after divorce, 
brothers and sisters, and relations of the same degree, shall be 
exempted from the preceding law. 

138. Persons guilty of any of the felonies mentioned in articles 
132, and 133, shall be exempted from punishment, if, before their 
consummation, and before prosecution commenced, they shall 
have revealed or made known the authors to the constituted au- 
thorities, or even after prosecution commenced, if they shall have 
procured the arrest of other criminals. They may, nevertheless, 
be placed for life, or for a term, under the special charge of the 
High Police. 


PARAGRAPH SECOND. 
Of Counterfeiting the Seal of State, Bank Notes, Exchequer Bills, 
Dies, Stamps, and Marks. 

139. Those who shall have counterfeited the Seal of State, or 
made use of a counterfeited seal; those who shall have counter 
feited, or forged, either bills issued by the exchequer, with the ex- 
chequer stamps, or notes of banks authorized by law, or shall 
have made use of notes or bills counterfeited, or forged, or shall 
have introduced them within the boundaries of the French terri- 
tory, shall be punished by death and confiscation. 

140. Those who shall have counterfeited, or forged, one or more 
of the national stamps, or the hammers of the State, used for 
forest marks, or the die or dies used to stamp gold and silver, or 
shall have made use of forged or counterfeited papers, notes, 
stamps, hammers, or dies, shall be punished by hard labour for a 
term, of which the extent shall be adjudged in these cases. 

141. Whosoever having feloniously procured the true stamps, 
hammers, or dies, for any of the uses expressed in article 140, 
shall have made any use of them prejudicial to the 8tate, shall be 
imprisoned. 

142. Those who shall have counterfeited marks, intended to be 
made in the name of government, upon the different kinds of 
produce, or merchandize, or who shall have made use of such 
false marks; those who shall have counterfeited the seal, stamp, 
or mark of any authority whatever, or of any private banking or, 
commercial house, or shall have made use of counterfeited seals, 
stamps, or marks, shall be punished by imprisonment. 
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143. Whoever shall have feloniously procured the genuine 
seals, stamps, or marks, intending to use them in the manner men- 
tioned in article 142, and shall have applied, or used them, in any 


way prejudicial to the rights or interests of the State, or of any 


authority whatsoever, or even of any private establishment, shall 
be placed in the pillory. 

144. The provisions of the articles 136, 137, 138, are applica- 
ble to the felonies mentioned in article 139. 


PARAGRAPH THIRD. 
Of Forgeries of Public, or Authentic Documents, Commercial 
Paper, and Bank Notes. 

145. Every public officer, or clerk, who, in the exercise of his 
office, shall have committed forgery, either by counterfeiting sig- 
natures, or by uttering instruments, writings, or signatures, or by 
personation, or by writing or interpolating any thing in the regis- 
ters, ov other public documents, after they are executed, shall be 
punished by hard labour for life. 

146. Every officer, or clerk, who, in‘engrossing instruments in 
his department, shall fraudulently pervert the substance or circum- 
stances, either by drawing agreements different from what is 
dictated, or directed by the parties, or by witnessing, as true, what 
is not true, or in testifying to facts which have not happened, shall 
be punished by hard labour for life. 

147. All other persons forging any public and authenticated 
document, commercial, or bank paper, either by counterfeiting, or 
altering the writing or signatures, or by forging .agreements, wills, 
obligations, or releases, or by inserting them in instruments already 
executed ; or by addition, or alteration of the conditions, declara- 
tions, or facts, which these instruments had in view, to grant or 
prove ; shall be punished by hard labour for a term. 

148. In all cases mentioned in the present paragraph, every 
person who shall have used the forged instruments, shall be pun- 
ished by hard labour for a term of years. 








Note on Article 145.—Any one who signs an instrument in the qual- 
ity of a public functionary, with which he is not invested, and ante- 
dates the instrument so as to bring it within the time when he was in 


office, is guilty of forgery, if third persons are prejudiced thereby. 
Court of Cassation. 


Note on Article 147.—To add words, of no importance, to a publie 
instrument, after itis executed, is not forgery. Idem. 
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149. Forgeries of passports, and military passes, upon which 
more particular laws are enacted below, are excepted from the 
above ordinances. 


PARAGRAPH FOURTH. 
Of Forgeries in Private Writings. 

150. Every person who shall have, in any of the ways mention- 
ed in article 147, committed a forgery in private writings, shall be 
punished by imprisonment. 

151. Those who shall have made use of the forgery, shall re- 
ceive the same punishment. 

152. Forged certificates, of the nature mentioned hereafter, 
are excepted from the above ordinances. 


PARAGRAPH FIFTH. 


Of Forgeries committed in Passports, Military Passes, and Cer- 
tificates. 

153. Whoever shall have forged a passport, or have falsified a 
passport, originally genuine, or shall make use of a_ passport 
forged or falsified, shall be punished by confinement, for not less 
than one year, nor more than five. 

154. Whoever shall take a passport under a feigned name, or 
shall have conspired as a witness, to cause a passport to be deliver- 
ed under a feigned name, shall be punished by confinement, from 
three months, to a year. Inn-Keepers and Tavern-Keepers, who 
shall have knowingly inscribed in their registers, under such 
false or feigned name, persons lodging at their houses, shall be 
punished by confinement for six days, at least, and a month, at 
farthest. 

155. All public officers, who shall deliver a passport to any one 
whom they do not personally know, without causing his name and 
quality to be attested by two citizens, known to them, shall be 
punished by confinement, from one to six months. If a public 
officer, knowing the name to be feigned, has, notwithstanding, 
given the passport under such feigned name, he shall be punished 
by transportation. | 

156. Whoever shall forge a military pass, or falsify a military 
pass, originally genuine, or shall make use of a forged or falsified 
military pass, shall be punished as follows :—By confinement, for 
not less than one year, nor more than five years, if the forged pass 
has only for its object to deceive the superintendants of the public 
authority :—by transportation, if the treasury has paid to the holder 
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of such forged pass, the expenses of the road, which were not due, 
or exceeded those to which he had a right; provided, however, 
that the whole be under one hundred francs :—by imprisonment, if 
the sum illegally received by the holder, be one hundred francs, or 
upwards. 

157. The penalties, mentioned in the preceding article, shall be 
enforced, according to the distinctions there stated, against every 
person who shall cause to be delivered, a military pass under such 
feigned name. 

158. If the officer knew that the name was supposititious, when 
he delivered the pass, he shall be punished as follows :—In the first 
ease, mentioned in article 156, by transportation : in the second 
case of the same article, by imprisonment: in the third case, by 
hard labour for a term. 

159. Every person, who, in order to save himself, or to exempt 
another from any public duty whatsoever, shall forge, under the 
name of a physician, surgeon, or other health officer, a certificate 
of sickness, or infirmity, shall be punished by confinement, from 
two to five years. | 

160. Every physician, surgeon, or other health officer, who, in 
order to favour any one, sliall falsely certify sickness or infirmities, 
sufficient to excuse him from public duties, shall be punished by 
confinement, from two to five years. Jf he has been actuated by 
gifts or promises, he shall be punished by transportation : the sub- 
orners, also, shall receive the same punishment. 

161. Whoever shall fabricate, under the name of a public off- 
cer or clerk, a certificate of good conduct, indigence, or other cir- 
cumstances proper to excite the charity of government, or of indi- 
viduals, towards the- person so designated, or to procure for him 
places, credit, or help, shall be punished by confinement, from six 
months to two years. Whoever shiall falsify a certificate of this 
sort, originally genuine, in order to appropriate it to another per- 
son than him to whom it was originally delivered; and whoever 
shall have used a certificate thus forged or falsified ; shall suffer the 
like punishment. 

162. Forged certificates, of any other kind, which may result in 
an injury towards third persons, or prejudice the treasury, shall be 


‘Vote on Article 161.—Persons, who, under their own name, give 2 
certificate of the good behavior of any one, who, they know, has bela- 
ved ill, are not guilty of forgery. Court of Cassation. 
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punished, agreeably to the regulations of the paragruphs 3 and 4, 
of the present section. 


Provisions common to this Section. 


163. The punishments decreed against those who have made 
use of counterfeited, forged, or altered money, notes, seals, marks, 
hammers, dies, stamps, or writings, shall never be enforced, when 
the forgery was unknown to the person using the thing so forged. 

164. In all cases where the punishment of forgery is not accom- 
panied by confiscation, a fine shall be adjudged against the crim- 
inal, of which the extent shall be one fourth part of the illegal 
profit which the forger shall have made, or which it was intended 
to make, for the authors of the felony, their accomplices, or those 
who have made use of the forgery ; the minimum of the fine shall 
not be less than 100 francs. 

165. Every person committing forgery, who shall be con- 
demned to hard labour for a term, or even imprisonment, shall be 
branded. 


SECTION SECOND. 


Or Matversations, Crimes, AND MISDEMEANORS. 


Of Public Officers and Clerks, in the exercise of their functions. 
166. Every crime, committed by a public officer or clerk, in the 
exercise of his functions, is malversation. 
167. Every malversation to which the law has not affixed seve- 
rer penalties, shall be punished by civic degradation. 
168. Ordinary misdemeanors, committed by public officers or 
clerks, do not constitute malversation. 


PARAGRAPH FIRST. 


Of Peculations committed by Public Depositaries. 


169. Every collector, clerk of customs, depositary, or public: 
accomptant, who shall have secreted or purloined public or private 
money, or the circulating medium, of any nature whatsoever, titles, 
deeds, or personal property, which pass into his hands, by virtue of 
his office, shall be punished by hard labour for aterm; provided 


the articles, so purloined, are above the value of three thousand 
francs. 


170. The punishment of hard labour, for a term, shall likewise 
obtain, whatever be the amount of the moneys or effects secreted, 
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or purloined; provided such amount be equal to, or exceed, eithe; 
one third of the money or effects at any one time. received or de. 
posited ; or provided such amount be equal to the bonds given by 
the person as security for the due execution of his office, if it be a 
situation in which security is required; or, finally, if the amount 
be a third part of his average receipts, during one month, if the 
receipts or deposits are successive, and the situation be one ip 
which security is not required. 

171. If the amount secreted or purloined, be less than three 
thousand francs, or less than the several proportions mentioned jn 
the preceding article, the punishment shall be confinement, for a 
period of two years at least, and five at farthest; and the criminal 
shall be, moreover, disqualified from holding any public office 
whatsoever. 

172. In the cases mentioned in the three preceding articles, the 
person condemned, shall always be adjudged to pay a fine, of 
which the maximum shall be one fourth part of the value of the 
things restored ; and indemnity one fourth, and the minimum one 
twelfth. ' 

173. Every judge, administrator, public clerk, or officer, who shall 
have destroyed, suppressed, purloined, or secreted, any documents 
or titles, of which he was, by virtue of his office, the keeper, or which 
had been confided to his care, or committed to him, in his official 
capacity, shall be sentenced to hard labour for a term. Every agent. 
overseer, or clerk of government, or of the public stores, who shall 
be guilty of any of the above mentioned frauds, shall be subject to 
the like punishments. 


PARAGRAPH SECOND. 
Of Extortions by Public Officers. 


174. Every public officer and public clerk, their clerks or over- 
seers, all collectors of duties, taxes, contributions, money, public or 
sectional revenue, their clerks or overseers, who are guilty of ex- 
tortion, by ordering to be collected, or exacted, or received, what 
they know is not due, or exceeding what really is due, for duties, 
taxes, contributions, money, or revenue, or for salaries or wages, 
shall be punished as follows:—The public officers and clerks, by 





~ 


Vote on Article 174.—Therc can be no eztortion, within the meaning 
of this code, by any persons but Custom-House officers, clerks, and re- 
eelvers. Court ef Cassation. 
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imprisonment ; and their clerks or overseers, by confinement for two 
years at least, and five at farthest. They shall, moreover, be con- 
demned to pay a fine, of which the maximum shall be a fourth 
part of the value of the restitution and damages ; and the min- 
imum, the twelfth. 


PARAGRAPH THIRD. 


Of Offences of Public Functionaries, who shall interfere in affairs 
and business, incompatible with their duties. 


175. Every public clerk, or officer, or agent of government, 
who, either openly or clandestinely, or through third persons, shall 
take or receive any interest whatsoever, in the acts, adjudications, 
enterprizes, or trusts, of which he has, or had, at the time of the a 
act, in whole or in part, the administration or charge, shall be pun- & 
ished by confinement, from six months to two years, and be con- ae 
demned to pay a fine, which shall not exceed one fourth of the res- a 
titutions and indemnities, nor fall short of one twelfth. He shall, 
besides, be declared for ever incapable of exercising any public of- q 
fice whatsoever. The present provision is applicable to every clerk ; “ 
or agent of government, who shall take any interest whatever, in ae 
any concern which he was officially obliged to pay or liquidate. 

176. Every commander of the military divisions of the depart- 
ments, places, or cities, every prefect or sub-prefect, who shall have, 
any where within the limits of the place in which he may legally 
exercise his authority, openly or secretly, or through others, traded 
in grain, shot, flour, meal, wine, or liquor, except that which is pro- 
duced on his own estate, shall be fined five hundred francs at least, 
and ten thousand at farthest; and such ammunitions shall be 
forfeited. 


PARAGRAPH FOURTH. | 
Of Bribery of Public Functionaries. 
177. Every public officer or clerk of the administrative or judi- ‘ 
cial department, every agent or overseer of the public administra- 
tion, who shall have accepted any offers or promises, or have re- 
ceived any bribes or presents to do any act appertaining to his of- 
fice or employment, even a proper one, not subject to charge, shall x 
be placed in the pillory, and fined double the value promised, or the j 
amount received ; provided that the said fine be never less than 
two hundred francs. The present provision is applicable to every 


clerk, officer, agent, or overseer, of the quality expressed above, 
of 
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who, by offers, or promises, or bribes, shall have refrained from do- 
ing any thing which he ought to do. 

178. In case the bribe is intended to procure the execution of 
any act incurring a penalty, severer than the pillory, such severe 
penalty shall be inflicted on the criminals. 

179. Whoever shal! have forced, or attempted to force, by vio- 
lence or threats,—corrupted, or attempted to corrupt, by premises, 
offers, gifts, or presents,—an oflicer, clerk, agent, or overseer, of the 
description mentioned in article 177, in order to obtain a favoura- 
ble opinion, or process verbal, certificates, or false estimates, offices, 
employments, adjudications, enterprizes, or any other benefit what- 
soever; or, finally, any other ministerial or official act; shall under- 
go the same penalties as the corrupted officer, clerk, agent or over- 
seer : Provided always, if the attempts at force or corruption, shall 
have failed, the authors of such attempts shall be punished by con- 
finement merely, for three months at least, and six months at far- 
fy thest, and by a fine of one hundred to three hundred francs. 

i 180. No restitution, nor indemnity, shall ever be made to the 
| person giving a bribe; but it shall be forfeited for the benefit of 
the hospitals of the place where such bribery has been committed. 





































4 181. If a judge, presiding in a crimimal court, or jury, permit 

q themselves to be bribed, either for or against the accused, they 

dl shall be punished by imprisonment, besides the fine declared in ar- 

i ticle 177. 

i 182. If, in consequence of bribery, any one has been condemn- 

i ed to a severer penalty than imprisonment, the punishment, what- 
ever it may be, shall be inflicted on the judge and jury, guilty of 


such corruption. 

183. Every judge, or administrator, who shall have, through 
a partiality or enmity, decided for or against either of the parties, 
shall be guilty of malversation, and punished by civic degradation. 


PARAGRAPH FIFTH. 
Of Abuses of Authority to the Injury of Individuals. 
- 184. Every judge, attorney-general, or officer of the King, ev- 
ery deputy or other officer of justice, or of the police, who shall 
enter into the house of a citizen, other than in the cases provided 
by law, and without the formalities which are prescribed by it, 
shall be fined 16 francs at least, and 200 at farthest. 
185. Every court, or tribunal, administrator, or judicial author! 





ty, who, under any pretence whatever, even of the silence or ob- 
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scurity of the law, shall have refused to render justice as he ought, 
to the parties, after he has been requested to do it, and who shall 
have persevered in his refusal, after an injunction by his superiors, 
may be prosecuted for such contumacy, and shall be punished by a 
fine of two hundred frances at least, and five hundred at most; and 
the interdiction of the exercise of his public duties, from five to 
twenty years. 

186. Whenever a public officer or clerk, an administrator, agent, 
or overseer of government, or of the police, a sheriff, commander in 
chief, or an inferior officer of the army, without a justifiable mo- 
tive, has used, or caused to be used, any violence towards persons, 
in the exercise, or on account of the exercise of their duties, he shall 
be punished aecording to the nature and degree of violence he has 
used ; and the penalty shall be graduated, agreeably to the regula- 
tions.in article 198, below. 

187. Every clerk or agent of govermnent, or of the General 
Post-Office, who shall have suppressed or broke, or caused or as- 
sisted the suppression or breaking of letters pui in the post-office, 
shall be fined, not less than sixteen, nor more than three hundred 
francs. ‘The criminal shall be, moreover, disqualified for all public 
offices or employments, for not less than five years, nor more 
than ten. 

188. Every public clerk, agent, or overseer of government, of 
whatsoever rank or estate he may be, who shall have required or 
ordered, or caused to be required or ordered, the use or employ- 
ment of the public force against the execution of a law, or the col- 
lection of a legal contribution, or the execution, either of an ordi- 
nance or mandate of justice, or of any other order emanating from 
legal authority, shall be punished by imprisonment. 

189. If the requisition or order shall have been carried into ef- 
fect, the punishment shall be perpetual exile. 

190. The punishments declared in articles 188 and 189, apply 
to clerks or overseers, who shall have acted even by command of 
their superiors, except this command shall have been given by 
them for matters within their jurisdiction, and to whom official obe- 
dience was due: in this case, the punishments mentioned therein, 
shall be inflicted only on the superiors, who shall have given the 
command. 

191. If, in consequence of the said commands or requisitions, 
there have followed other crimes, entailing severer penalties than 
those mentioned in articles 188 and 189, such severer penalties shall 
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be inflicted on the clerks, agents, or overseers, who have been 
guilty of giving the said orders, or making the said requisitions. 


PARAGRAPH SIXTH. 


Of certain Misdemeanors relative to the Records of the Civil 
ustate. 


192. Officers of the civil estate,* who shall record their proceed- 
ings upon loose sheets of paper, shall be punished by imprison- 
ment, for one month at least, and three months at most, and by a 
fine from 16 to 200 francs. 

193. When the law, to constitute a valid marriage, requires the 
consent of fathers, mothers, or other persons, and when the officer 
of the civil estate shall not have had sufficient proof of the exist- 
ence of such consent, he shall be fined from 16 to 300 francs, and 
be imprisoned, not less than six months, nor more than one year. 

194. The officer of the civil estate, shall be fined from sixteen to 
three hundred francs, if he shall have married a widow, short of 
the term limited by article 228 of the civil code.t 

195. The penalties, declared in the preceding articles, against 
the officers of the civil estate, shall be enforced, even when they 
have not been required to rescind their proceedings, or when the 
defect, or error, has been cured; the whole, without prejudice 
either to the severer penalties provided in case of collusion, or to 
the other penal enactments, under title fifth, book first, of the civil 
coe. 


PARAGRAPH SEVENTH. 
Of illegally anticipating or protracting the Exercise of Public 
Authority. 

196. Every public clerk, or officer, who shall have entered upor 
his office, without taking the necessary oath, may be prosecuted 
and punished by a fine, from 16 to 150 francs. 

197. Every public clerk, or officer, who, after being regularly 
dismissed, suspended, or interdicted from his office, and after hav- 
ing received official information thereof, shall have continued the 
exercise of such office—or, who, holding an elective or temporary 





* [Officers of the civil estate, are those persons appointed to perform 
certain specified duties, such as recording marriages, births, &c.] 


+ [No woman can contract a second marriage, within ten months af- 
ter the expiration of the first. ] 












PENAL CODE OF FRANCE. 445 


ofilce, shall have exercised it, after having been suspended ; shall be 
punished by imprisonment, for six months at least, and two vears 
at most, and by fine of from 100 to 500 francs. He shall be dis- 
qualified from holding any public office, for five years at least, and 
ten at farthest, to be reckoned from the day when he received his 
sentence: the whole without prejudice to severer penalties, decreed 
against officers or military commanders, by article 93 of the pres- 
ent code. 


Particular Provisions. 


198. Except in cases where the law has specially declared the 
penalties, incurred for crimes and misdemeanors, committed by 
public clerks and officers, such of them as shall have been concern- 
ed in other crimes and misdemeanors, which it was their duty to 
suppress and prevent, shall be punished as follows. If it be a mis- 
demeanor, cognizable by the correctional police, they shall under- 
go the maximum of the penalty attached to that species of misde- 
meanor. If it be for crimes entailing painful punishments, they 
shall be sentenced as follows:—To imprisonment, if the crime 
would, entail on any other person, the punishment of transportation 
or the pillory: to hard labour, if the crime would entail, on any 
other person, the punishment of confinement: to hard labour for 
life, when the crime would entail, on any other person, perpetual 
exile or hard labour for aterm. Except in the cases just mention- 
ed, the punishment shall be applied without aggravation. 


[ro BE CONCLUDED IN NO. 4.] 











Bankrupt Law of the United States. 


[ONE of our subscribers has handed us the following opinion for 
publication. We think it worthy of a place in our Journal; since 
it tends to illustrate one of the important powers granted by the 
Legislature of the Nation. It relates to the exclusive power and 
Jurisdiction of the District Courts of the United States, under the 
old Bankrupt Law of 1800. ] 


LFo— 


OPINION OF COUNSEL. 


PRINCIPLES. 


/ 


% 
I. | HE Constitution of the United States, which is the 
paramount law of the land, delegates to the general national gov- 
ernment, an especial and exclusive authority “to establish a uni- 


form rule of naturalization, and uniform laws on the subject of 


bankruptcies, throughout the United States.” Constitution, sec. 
5. art. 4. 

‘To establish a uniform rule of naturalization, and uniform 
laws on the subject of bankruptcies, throughout the United 
States.” ; 

REMARKS. 

I. At the close of our revolutionary war, when our indepen- 
dence was achieved, it was hoped and expected by our enemies, 
that divisions, jealousies, and discordant interests, would arise be- 
tween the States; and that, although, when united, we had proved 
invincible to the world, we would conquer ourselves by our own 
domestic conflicts. The pages of history, the examples of an- 
cient nations, were spread before them: it was seen how the Gre- 
cians, so often illustrious, fell by the want of national authority 
and government. Our original compact, emphatically termed 
“ Articles of Confederation and perpetual Union,” which passed in 
Congress, July 8, 1778, was devised in haste, without experience, 
and was too weak to lay the foundation, upon which the supet- 
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structure of a strong and permanent political edifice could be. 
erected. Each member of this solemn confederacy, began to 
study its own immediate and imaginary interests, and to forget 
that strong hold of national union, upon which the protection and 
mutual safety of every State depended. 

New-York, feeling the strength and pride of. a prosperous and 
growing commercial character, withheld, or threatened to with- 
hold, her imposts. Rhode-Island, if notin a state of absolute insur- 
rection, discovered scenes of irregularity and disorder. Every 
judicious and reflecting man perceived, and felt, the precarious 
crisis to which we were approaching ;—the very elements of civil 
society were placed in jeopardy ;—nothing but universal confu- 
sion, and, as it were, a returning chaos, stood before our eyes. 

Rudis indigestaque moles, 
Discordia semina rerum. 

It appeared to the world, and almost to ourselves, that, in the 
morning of our victory, in the full bloom of the first wreath of our 
glory, and while our sages, patriots, and heroes, were struggling to 
preserve the benefits of victory, not for themselves immediately, or 
for their own generation, but to transmit them to distant posteri- 
ty, through endless ages—in the midst of apparent prosperity ; 
we stood upon the very verge and brink of ruin; and when the 
guardian angel of our country interposed to save us, it was by the 
gift of a public and national Constitution. 

General Hamilton, in the 32d number of the Federalist, main- 
tains, that the exclusive delegation of power to the national gov- 
ernment, and the alienation of State sovereignty, can only exist in 
three cases : : 

!. Where the Constitution, in express terms, grants an exclusive 
authority to the Union. 

Il. Where, granting an authority to the Union, it prohibits: the 
States from exercising the like authority. 

il. Where, granting an authority to the Union, the exercise of 
a similar authority in the States, would be contradictory and re- 
pugnant. 

Without criticising upon the distinctions taken by this great 
man, and allowing their correctness, it would be sufficient to estab- 
lish the doctrines for which we contend, to place the present case 
under the third head of powers, whieh | choose to express, by the at 
terms incompatibility of jurisdiction; for, although there is no | 
“xpress negation in relation to the States, an affirmative power is 
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granted to the Union, which, coupled with the spirit and intent of 
the Constitution, and the uniformity, that is to say, the complete 
and perfect unity of system, it was intended to create, would 
render it impossible that distinct and separate tribunals should pre- 
side upon this subject. 

[ am very well aware, that the chief difficulty in the decision of 
this question, will rather consist in the delicacy of settling the 
general and State authorities, more than on determining the truth 
and justice of law; and were it not desirable, that the institutions 
of our country should be definitively settled, and perfectly under- 
stood, it would be in my power to relieve the court from every 
embarrassment on the present occasion; for every point, that we 
consider material to the determination of the question now pend- 
ing, has been fully conceded. 

The utmost extent to which the advocates of a concurrent juris- 
diction in the State courts, in cases of bankruptcy, could venture to 
extend their doctrines, was to contend, that this necessary power 
must exist somewhere ; and until Congress exercised their powers 
under the Constitution, the States, ex necessitate, must continue 
to act. Be itso. Ishall concede this point of argument, when- 
ever it is proved to me, that a pretended necessity becomes an 
apology for the exercise of powers, wliich were never granted, or, 
most solemnly delegated to another tribunal. But the power and 
right were not only possessed, but fully exercised and consumma- 
ted. The Congress of the United States passed their act of the 
4th April, 1800. A. G. was made and declared a bankrupt under 
that act; assigned; conformed ; obtained his ‘certificate of con- 
formity ; afterwards, his final discharge, under the same constitu- 
tional statute of the general legislature. The only position which 
I have ever seen or heard advanced by any lawyer, that could 
pretend to rank with the degree of a civilian, was, that then, when 
Congress omitted to pass a bankrupt law, the States, to relieve 
their own citizens, might pass insolvent acts, tantamount in thei 
operation. ‘To say the best, to allow the most, this must always, at 
least, remain a subject of questionable jurisdiction. Let gentle- 
men solve the problem, how far the neglect-of_one legislature to 
exercise a power expressly conferred upon them, can authorize 
another legislature to entertain and exercise the same power!, 
when as expressly and directly alienated? Ishould, if necessary; 
have argued, that the strict powers of bankruptcy were alienated 
by the State governments to the Union altogether, and were de- 











U. S. BANKRUPT LAW. 449 


liberately made a portion of the national sovereignty, in all. cases 
whatsoever. I should not retire from the argument; and I am 
persuaded, that the court would not shrink from the decision. But 
the question of exclusive jurisdiction in the district judge, and 
courts of the United States, stands, in this case, absolutely granted. 
[ can not but repeat the absurdity of believing, that, because the 
Union, which had neglected to exercise an authority expressly 
granted, the separate States, by whom it was expressly alienated, 
might resume it. It was granted away, exclusive in its character 
and nature, and never could become a derelict. But this point, 
also, has already been expressly decided. 5 Wheaton, p. 74. 
Henshaw v. Moore. ‘ Where a penalty is prescribed to be re- 
covered in a special manner, in a special court, it excludes a recovery | 
in any other mode or court.” This goes to destroy the idea of 
concurrent jurisdiction in every especial case, and shows that ex- 
clusive jurisdiction is invested in the tribunal to which the subject 
matter is particularly entrusted. 

But the United States did exercise their jurisdiction, and the ques- 
tion is therefore absolutely terminated. I consider it as one of 
those points, which have been solemnly determined by the highest 
judicial tribunals of our country. In the case of Barstow vy. Adams, 
Connecticut Court of Errors, 2 Day’s Reports, p.96. By the 8th 
section of the constitution, Congress was empowered to establish 
uniform laws, on the subject of bankruptcy, throughout the United 
States. To preserve this object, it was requisite, that the proceed- 
ings under the bankrupt law should be exclusively confined to the 
courts of the United States: hence, tle reason was cogent, in vest- 
ing the district judge with exclusive jurisdiction under the bank- 
rupt act. Also, in the case of Clark vy. King, reported by Harri- 
son and Johnson, Maryland Court of Appeal, vol. I. p. 329, de- 
termined in 1805. Thesubject of bankrupt laws early engaged 
the attention of this country ; and to produce a system of uniform- 
ity, with respect to merchants and traders, the constitution of the 
United States took from the individual States all power on this sub- 
ject, and gave it to the general government; the States were left in 
possession of the power to pass insolvent laws; but as to the bank- 
rupt system, when Congress legislated on that subject, the States 
ceased to have power, except so far as that law gave it. Also, 13 
Massachusetts Reports, p-12. 5 Hall’s Journal, 509. 6 Ha'l’s 
Journal, 547. In the recent case of Sturges v. Crowninshield, (4 
oS 
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Wheaton, p. 193,) decided in 1819, before Chief Justice Marshall, 
it was granted by the defendant’s counsel, that when Congress ex- 
ercised their authority, State jurisdiction must cease; but counsel 
contended, in substance and effect, that jurisdiction must be exer- 
cised somewhere; and until the Union acts, the States must act. 
It is unnecessary to treat the novel doctrine of the re-assumption of 
alienated power, because, what is granted away, can not be exercised 
or enjoyed, but belongs to whomsoever the power is granted unto. 
The States can not pass a bankrupt law, constitutionally, in any 
case; much less can they pretend to exercise a State Bankrupt law, 
when Congress has declared a general one. I have already shown, 
that bankrupt laws form a prominent and important branch of in- 
ternational law: 1. Because they involve the rights of citizens and 
subjects of foreign States, as well as of our own. 2. Because the 
government of every State is bound to protect the rights of its 
own citizens, in all cases whatsoever, and particularly in commer- 
cial cases, which relate to the intercourse and comity of nations: 
And 3dly, Because, in the communication between the courts and 
tribunals of different nations, evidence from the highest authority is 
always expected. Proceedings with respect to the bankrupt’s estate, 
orthose relating to the discharge of his person, can not emanate 
from local jurisdiction, but must be stamped with the seal of na- 
tional authority. 

The jurisdiction of the United States, in bankrupt cases, is ex- 
clusive, both with respect to the person and estate of the bankrupt. 
The person of the bankrupt is placed under the protection of the 
commisioner and judge, and the entire and exclusive custody and 
control of his property vested in his assignees, for the benefit of his 
creditors, and for his own benefit, in case of a surplus: first, un- 
der the immediate direction of the commissioners, but always under 
the final revisionary power of the judge. 

Congress having actually exercised this jurisdiction, by passing 
the act of April, 1800, every proceeding, in cases of bankruptcy, 
must be had under that law, regulated by the provisions of that 
law, and held before the tribunals established by that law ; and 
that, from the moment a man is made a bankrupt, all authority of 
the State courts over his person and property, ceased. 

This principle follows, as a necessary corollary, from those 
which have already been established; for if the United States 
courts possess exclusive jurisdiction, the State courts can have no 
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authority ; and if the State courts have no authority, or if the com- 
plainants possess no right to become parties to a suit, in either of 
these cases, proceedings must have been bnilt upon a groundless 
foundation, and be absolutely void from the beginning ; and so 
strong is this principle, that, if a court does not passess jurisdic- 
tion, all its proceedings are void. The principal intent of a writ- 
ten Constitution, was to define the boundaries of power, and af- 
ford certainty to the laws. A decision which would allow jurisdic- 
tion to the State courts, would be, to remove the land marks’ of 
the law, and destroy every vestige of the Constitution. The 
powers of every branch of the government, national and local, 
have been regularly distributed and defined; and each should be 
kept to move in its regular orbit: there can not be two jurisdic- 
tions in bankrupt cases, any more than two suns can exist in the, fir- 
mament, or two Divinities reign in the heavens. The case then be- 
ing, that the exclusive jurisdiction, in cases of bankruptcy, is 
vested in the district courts of the United States; Codwise, Ludlow 
and others, having filed their bill in the Court of Chancery of 
the State of New-York, against the bankrupt and others, all their 
proceedings in the said Court were irregular and void, and the 
said complainants not entitled to costs. That if a defendant sub- 
mits and answers, the want of jurisdiction can not be cured; but 
every decree remains without authority, and it may be called in 
question at any time. 1 Vesey, gun. 171. 2 Burrows, 746. 
Beame’s Pleas in Equity, 76. 2 Vesey, 471. Will. 35,36. 1 
Vernon, 301. 1 Pierre Williams, 477. 1 Freeman, 78. 299. 
322. 344. 358. Salk. 548. 1 Strange, 187. Chitty’s Pleadings, 
246. And where there is no jurisdiction, no costs can follow in 
such court. 2 Mass. Reports, 216,217. 2 Burrows, 137. 
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[WE insert the following asa literary curiosity. It is the pro- 
duction of a man who, many years ago, held the office of Chief 
Justice in the State of New-York; and contains sound principles 
of law, clearly and definitely expressed. We found it among the 
manuscripts belonging to the elegant and extensive law library of 
Mr. Antuon, of the city of New-York, to whose politeness we are 


rauch indebted. | 
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A POEM 
ON CONVEYANCES AT COMMON LAW, 
AND BY THE STATUTE OF USES. 


Our simple Saxon forefathers, they never felt the want 

Of other conveyance than a feofiment or a grant: 

The feoffor and feoffee then fairly took their stand 

At some spot upon, or contiguous to the land: 

No charter then they needed; or if they did make one, 

It was but a memorial of an act already done; 

And feoffment meaning nothing but the granting of the fee, 
John would say unto Tom; “ ‘Tom, I give this land unto thee.” 
But as Tom, for his heirs, through fear might quake or shiver, 
John might give the land to Tom and to his heirs for ever. 

But at the Norman conquest, or after that awhile, 

Charters were drawn up in an uniform style ; 

The usual terms whereof, were concessi et donavi, 

Though they afterwards adopted the term of feoffavi : 

The feoffor had the service and homage of feoffee ; 

But by quia emptores, the chief lord of the fee 

In Bockland, and all other land, that to the kindred went ; 

In the charters was express’d both the heirs’ and the wife’s consent ; 
And the feoffor to the feoffee both warranted and swore, 

That if evicted from the land, he would give him as much more. 
Sometimes, indeed, these feoffments they were made upon condition 
To the heirs of the body, or on such-like disposition : 
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The King by his writ was then used some one to name, 

To give livery for him: the great lords soon did the same : 

And thus powers of attorney then first came into use, 

Nor were then, no more than now, consider’d an abuse. ° 

Of incoporeal hereditaments, the cession 

Was said to lie in grant, as they could not give possession : 

The difference between them, is apparent at first sight; 

In one, they gave possession ; in the other, granted right. 

Next uses were invented, when the land was given in trust, 

That the feoffee or the grantee would do whatsoe’er was just ; 

But formerly, if they proved false, there could be no redress 

Till subpoenas out of chancery brought them to confess ; 

And, for purging of their consciences, to execute the trust, 

Account, dispose, convey, defend, or whatever else was just. 

Such use was not annexed to, nor issuing from the land, 

But coliateral to possession, if I rightly understand. 

The feoffee to the use, was the owner, it was said, 

With respect to all but him, to whose use the grant was made. 

Abators and intruders, or discontinuees, 

And all who claim’d a title paramount to the feoffees, 

Were subject but to rents, or conditions, at the most ; 

for the one came im the per ; all the others, in the post. 

By the statute of uses, its framers did intend 

To all such secret trusts at once to put an end; 

And where the use was vested in possession or in right, 

The estate of the feoffees then vanish’d out of sight : 

And the very same act, that the use did create, 

Put the-ce tut qui use in possession of the estate : 

But for contingent uses, a doubt there still remain’d, 

By what seisin such contingent uses were to be maintain’d : 

As, to A for life, his sons in tail, and then to B in fee, 

Pray where might now that service be, that would serve those uses 
three P 

Was the use then fully executed at once, in B and C, 

And nothing of that seisin left, that was in the first feoffee ? 

Or was this use contingent in esse, when it came 

Referr’d to the first livery, and served out of the same ; 

Or the remainder vested, as others did suppose, 

{n the first feoffee, to serve these springing uses as they rose = 

For if the feoffee’s seisin be divested once, and gone, 

Who is seised to the use of A’s son, in case he should have one? 
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For supposing that A took for life, and B was seised in fee, 
What intermediate seisin for the son’s use could there be ? 
Since the feoffor to the feoffee gave nothing of the kind, 

It puzzled wiser heads than mine, such seisin for to find : 
At length the sages of the law,—after much learned doubt, 
The problem solved, the knot dissolved, and brought it thus about: 
They found that all perplexity and trouble might be ended, 
By holding the use executed, just as it was intended : 

A possible possession then they left in the feoffee, 

That might be after executed on the contingency ; 

They held, the feoffee still possess’d, as at the common law, 
And left the statute the possession, to the use to draw. 


On what are term’d springing uses, let us now remark ; 

A subject that, without some explanation, might seem dark, 
No man, a fee upon a fee, at common law, could limit, 

E’en tho’ the same were a base fee with a condition in it; 

Nor could a freehold ever shift or change from man to man, 
Till through the means of uses, their practice first began ; 

And by uses at the common law, sometimes the thing was done 
By these; a fee another fee was limited upon: 

But no estate, by way of use, at that time, could have stood 
By livery, at common law; that would not have been good. 
Now the statute of uses brought about an alteration, 

Which caused the learned judges much of doubt and hesitation - 
For if a fee simple a man does once create, 

There is no way by which to bar the secondary estate, 

Which would tend to the evil of perpetuity ; 

All which to aviod, they did at length agree 

To admit such limitations to a definite extent ; 

As, where the contingency or casual event 

Must fall within a present life, and one and twenty years, 

As plainly by the instance next following appears. 

To A in fee; but in case B (then living) should be gone, 
Without children, or with none that should live till twenty-one, 
Then to C in fee, or in fee-tail—it is a good limitation, 

Since this life and one and twenty years must be its termination 3 
And where the first estate was but for life, or e’en in tail, 

Such second limitation then at all times did prevail ; 

As the first taker, by his deed, recovery, or fine, 

Destraying of the first estate, could the second undermine. 
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And it may not be time lost, in a few words to state 
The mode by which conveyances to uses operate. 
When he to whom the use is given, takes also the possession, 
He takes the whole at common law, by reason of accession. 
The statute executes no use to one and his own heirs, 

For he takes such use by common law, in fee, as it appears ; 
And if A a fine will levy, or if he a feoffment makes 

To the use of B, and of B’s heirs; by the common law, B takes. 
That uses must be raised, either by transmutation 

Of possession, or without it, is past all disputation. 

In case of covenants to stand seised, or of bargains and sales, 
The seisin of the covenantors, or bargainor, avails: 

In a feofiment, or a fine, or a recovery, 

Tis that of the recoveror, feoffee, or connusee. 

A lease and release may be said to stand, as ’twere, betwixt, 
And to have what might be call’d an operation mix’d : 

The lease is as a statutory bargain and a sale; 

The release by enlargement, it is held to avail. 

In a covenant to stand seised for wife, child, or kin, 

Affection and love is the ground of such seisin. 

The words covenant or bargain do not make the alteration ; 

But whether love or money be the true consideration 

In the one, as in the other, the seisin still does vest, 

Till in ce tui qui use or bargainee, by the statute it does vest. 
Where the use is to the recoveror, feoffee, or connusee, 

The common law alone gives possession to all three ; 

And where the use is to one’s self, as binding and as fast 

As if the statute aforesaid had never yet been pass’d. 

{tis only when the use to a third has been convey’d, 

That the statute of uses is ever call’d in aid. 

As to lease and release, it is fitting to be shown 

How this method of conveyauce into practice full has grown. 
Lands were formerly transferable by livery alone, 

And where there was a termor, as this could not be done: 

The reversion then was first in all due form granted ; 

Then the tenant he attorned, and nothing more was wanted ; 
And it was but advancing them one single step more, 

To make a lease for years, where there had been none before ; 
And the tenant might surrender, or the grantor might release, 
And the one or the other, ever after hold the fee in peace. 
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Thus the fee was transferr’d by the making of a deed ; 

And of livery of seisin, there was no longer need. 

But the entry of the lessee was necessary still, 

Till the statute of uses came, that object to fulfil. 

They made their lease a bargain and sale, and then they quickly saw,: 
That, as an entry, would avail, as when made at common law ; 
And the release of the fee simple to the bargainee, 

Was quite enough, at common law, to vest in him the fee: 

But if another is to have the use in this reversion, 

The statute must come in again, and transfer the possession. 
What if the grantor of this term should be a corporation ° 
Some think the whole conveyance would fail of operation : 
And, as’tis said, a corporation can’t be seis’d to use, 

The bargain and sale of such a term, could no effect produce ; 
And as, in every doubtful thing, it is not wise to venture, 

In such case let a lease be made, and let the lessee enter : 

And as, in case of an exchange, where either party died 
Before the entry it was made, the whole would have been void. 
If there be lease and entry, you need not be afraid ; 

"Tis but whistling for the statute, and it’s done as soon as said. 
And now let the excambours die as quickly as they choose, 
Their heirs are bound to make all good, and neither can refuse. + 


Of powers from the statute, now deriving tieir eflect, 

Some principles and leading maxims let us here select ; 

And note, that one deed is required, the power to create, 

And one, the power to execute and transfer the estate. | 

These powers are often given with some certain limitation : 

In default of an appointment, then to have their operation. 
Sometimes the uses are declared, with power to postpone, 
Defeat, abridge, alter, enlarge ; all which may well be done ; 
Or to sell, to charge, to jointure, to mortgage, or to lease, 

Or fully to revoke, and cause the prior use to cease : 

And whensoever the uses spring, the which these powers create, 
That moment do they draw to them the feoffor’s whole estate. 
I will not say, these powers convey the estate or the possession : 
But that the use they limit, if I may choose the expression : 
As, where A, by such power, makes appointment unto B 

And unto B’s heirs, to the use of C and the heirs of C; 

The use then executed is in B and the heirs of B ; 

And that which C takes, is no more than an equitable fee. 
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So, where a marriage settlement gives feoffee power to sell, 
Exchange, convey, or such like acts, too tedious here to tell, 
Use whatsoever words you may, they only can conduce 

To give vendee a legal estate, by limiting the use. 

If such feoffee lease and release to A, to the use of B, 

Then A will take a legal, B an equitable fee. 

To what time, it may now be ask’d, doth a will or deed relate, 
Which executes a given power, as vesting the estate ° 

Shall it be taken from the hour of the appointment made, 

Or the creation of the power, as has by some been said ? 

When the appointment once is made, he is in from that hour, 
Tho’ he be in under the deed, the deed that did create the power. 
By an executory power, you may limit an estate, 

Which you could not do by the deed, that did the power create : 
And an estate for life with remainder may be convey’d 

To a person not in esse, when the former deed was made. 


{t remains, that with diligence we now employ our mind, 

To the uses which the statute doth execute, to find. 

Lands were not all in ancient times devisable ; but still, 
When once to use enfeoffed, the use was subject to the will; 
And when use and possession by the statute became one, 
The power of devising seem’d from thenceforth to be gone, 
Till the statute of wills gave the power to will away 

Two thirds of what, in chivalry, all, that in socage, lay ; 
And when tenure by knight-service, into socage tenure chang’d, 
All lands, excepting copyholds, within that order rang’d : 
But of uses then, the statute, it did not of course extend 

To the statute of wills, which had not then been fram’d. 


And the words seised to uses, unless I greatly err, 

To such lands as were devisable by custom, must refer ; 

Or of uses at the common law, they may be understood, 

The devise whereof at common law had always been held good. 
But as wills are new expounded according to the intent, 

To pursue this matter further, might now seem time mis-spent. 
As to copyholds, the statute did no such power afford, 

As would introduce a tenant, but by good will of the lord. 
Touching leases for a term of years, there is little to be said, 
After all the abservations that have been already made. 

Tho’ such estates to uses may most freely be assign’d, 


Yet the statute does not execute the use, as you will find. 
59 
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And if A grants his term to B, to the use of C, 
B’s estate is then at law, and then is C’s in equity : 

But if a feoffment it were made by A, then seised in fee, 
To the use of B for years, as it very well might be, 

Then I take it to be clearly now a matter past dispute, 
That the statute it these uses to B would execute : 

The difference would then amount to this, and to no more ; 
Had the term been in existence, or had it not, before ? 

For if not, it is the seisin of the feoffee then in fee, 

Out of which the use is to be serv’d, as it very well may be ; 
And a bargain anda sale to such use, would be the same ; 
The difference, if any, being only in the name. 

Thus far, and further, alienation is restrain’d ; 

And wisely thus, and prudently, the law it has ordain’d, 
That every man may freely now dispose of his own land, 
So far as with the public good and liberty may stand. 
































NOTE sy THE PvusBLisHeRs OF THE JOURNAL. 
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The following articles are unavoidably omitted in this Number, 
and will appear in No. 4. . 


I. The Opinion of his Hon. Witi1am P. Van Ness, of the District 
Court of the United States for the Southern District of New-York, in 
the Patent Case, argued by Mr. Emmet and Mr. Robert for the Com- 
plainants, and by Mr. Hoffman and Mr. Griffin for the Defendants—it 
being an application to repeal the patent granted to the Messrs. 
Haights. 

II. Opinion of his Hon. Witt1am P. Van Ness, in the case argued 
inthe same Court, by Mr. Emmet for the Complainants, and Mr. 
Haines for the Defendants—it being in the matter of the application 
to repeal letters patent granted to the Messrs. Bryans, of New-York. 


Ill. The Opinion of his Hon. Judge Van Ness, on a motion argued 
in the same Court, by Mr. Emmet and Mr. Hoffman on one side, aud by 
Mr. Wells and Mr. Haines on the other, concerning the right of the 
Marshals of the United States to charge poundage on a Ca. Sa. where 
there has been a remission of the debt by the Secretary of the 
Treasury. 


IV. A Notice of the Law ReatstTeEr, a most valuable legal work, 
conducted by Hon. William Griffith, of Burlington, New-Jersey. 


V. A Review of the last volume of Massacuusetts Reports. 


VI. A short Digest of the last volumes of New-York and Con- 
NECTICUT REPORTS. 


VII. An Argument on the Jurisdiction of Courts Martial in the 
Militia of the United States, in time of peace. 


VIII. “‘ Strictures” on the article in the second Number of the Law 
Journal, relating to the 19th volume of Mr. Johnson’s Reports. 
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the 18th day of May, 1818, a general court martial, composed of 
officers of the militia of the State of New-York, in the service of 
the United States, to wit, (naming them, being six in number, ) was 
duly organized and convened, by general orders, issued pursuant 
to the acts of Congress of the 28th of February, 1795, and the 
2d of February, 1813, for the trial of those of the militia of the 
State of New-York, who had failed, neglected, or refused, to ren- 
dezvous, and enter the service of the United States of America, in 
obedience to the order of the Commander in Chief of the Militia 
of the State of New-York, of the 4th and 29th of August, 1814, 
issued in compliance with the requisition of the President of the 
United States, made in pursuance of acts of Congress,” &c. This 
was held bad, for, 1. It did not set forth who issued the orders. 
9. The court martial was composed of six, instead of thirteen of- 
ficers, without showing that manifest injury would have happened 
to the service, if less than thirteen had not assembled. (Art. 
War, 64.) 3. It does not show that it was organized according to 
law, the reference to the laws being too general. 4. It does not 
show that the proceedings were reported to, and confirmed by. 
the officer appointing the court, before their execution. (Art. 
War, 65.)—Mills vs. Martin, 7. 


B. 
Bait SprcIAL, L. 
BAILMENT, 2. 
Bank Books, 3. 
Bitt or Parricuvars. A, 
Bonp Bai, 5. 
Bonp ror Limits, 6. 
Bounty Lanps, r 


i. Where special bail was required, in an action commenced 
originally in the court below, and where it was removed to this 
court by habeas corpus, the plaintiff is entitled to special bail here. 
and may insist upon it, although no bail‘should be required in the 
court below.— Kirkham vs. Fox, 126. 

2. Where the plaintiff sent to the defendant’s mill, a large 
quantity of wheat, which defendant engaged to exchange for flour. 
one barrel for every five bushels of wheat, and defendant, upon re- 
ceiving the wheat, put it into a large bin, with other wheat of the 
same quality, and the mill, bins of wheat, and all the out-houses, 
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were soon after burnt, without any fault of the defendant: Per cu- 
riam; the defendant is not bound to indemnify plaintiff. This 
was not a sale, and no fraud is pretended. We cannot consent to 
engraft the rule of the civil law upon our code; which is, If an in- 
got of gold be delivered to a smith, to make an urn, the whole pro- 
perty is thereby transferred, and the employer is only a creditor of 
metal equally valuable, which the workman engages to pay in a 
certain shape; and the smith must abide the loss, whether it be by 
irresistible force or unavoidable accident, for he is owner of. the 
metal, and the creditor must have his urnin due time. There are 
no principles of law or justice to render the defendant liable.—Sey- 
mour vs. Brown, 44. 

3. The entry made in the books of a bank, is not conclusive 
evidence of the correctness of the entry. It is the act of one par- 
ty, and the correctness of it may be questioned and proved 
false, aliunde.—Mechanics’ B. vs. Smith, 115. 

4. Bill of particulars is not granted by an order, without an affi- 
davit.— Willis vs. Bailey, 268. 

5. Where a creditor has recovered a judgment under the act ex- 
tending justices’ jurisdiction, and taken a bond, according to the 8th 
section, the creditor must sue out execution at the end of three 
calendar months from the date of the judgment, and have anon 
est inventus thereon, before he can maintain a suit on the bond. 
The common incidents of recognizance of bail do not apply to 
justices’ courts. — Tuttle vs. Kip, 194. 

6. Where a sheriff added to a jail bond this condition, “ that de- 
fendant shall surrender himself to prison, at the request of the 
sheriff;” it was held as taken colore offictt,and unauthorized by, 
and a substantial variance from, the statute.—Sullivan ys. Alex- 
ander, 233. | 

7. The act of the 6th April, 1790, gave to letters patent for mili- 
tary bounty lands, an operation from the 27th March, 1783, so as 
to be deemed to have vested a title in the grantees from that time; 
but this act was not considered as authorizing grants, when the per- 
son to be designated as grantee, was not alive in March, 1783.— 
Jackson vs. Skeels, 198. 
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